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13222 of August 17, 2001 (3 C.F.R., 2001 Comp. 783 (2002)), which has been extended by successive Presidential Notices, the
most recent being thaf August15, 2017 (82 Fed. Reg.39,005 (Aug. 16, 2017)), has continued the Export Administration
Regulations in effect under the International Emergency Economic Powers Act (50 U.S.C. § 1701,28%2q.) (

Export Administration Regulations January 1, 2018



Legal Authority

Section 6

Section 7

Section 8

Export Administration Regulations

3
(p) National Security Control Office.......cccceeiiiiiiiiiiiiieeeeeee, 25
(q) Exclusionfor Agricultural Commodities..............cc.cceeeeeee. 25
Foreign Policy CONtrOIS.........covviiiiiiiiiieiiiieeee e 25
() AULNOIIEY...cooiiiie e 25
(o) I O ] (=] £ = W PP PP P TP PPPPP 26
(c) Consultation With INAUSEIY.......cocevviiiiiieiiiiieeeer e, 27
(d) Consultation with Other Countries............ccceeeeeee i e v vcemeeeee, 27
(€) Alternative MEANS..........ccuviriiiiiiie e 27
(f) Consultation with CONGreSS.........oovvvvviiiiiieiiieeeieeecceee e, 27
(g) Exclusion for Medicine and Medical Supplies and for
Cettain FOOd EXPOITS......uuuiiiiiiieiiiiiiiieemsiiiiee e 28
(h) Foreign Availability............c.euvmiiiiiiieiiie e 28
() Internationalobligations...........c.covvviiiiiiiiiieeeieee e, 29
() Countries Supgrting International Terrorism...................... 29
(k) Negotiations with Other Countries............ccccvveeeeriicceeeene 30
() Missile TEChNOIOGY......uuuuuiiuiiiiiiiiimmme e 31
(m) Chemical and Biological Weapons............ccccoe oo e vvcemeeeeee, 32
(n) Crime Control INStrUMENTS.......ccooiiiiiiiiiiii e 32
(o) I O] 11 £o] I I ) AU PP 33
(p) Effect on ExistingContracts and Licenses..........c.cccceee..... 33
(q) Extension of Certain CoNntrolS...........cccceveeeiiiiiiemnniiiiiieeens 33
(r) Expanded Authority to Impose Contrals..........cccccceeeeiiiices 33
(S) SPare PartS..... .ot 34
Short SUpply COoNtrolS........coceiiiiiiiiiee e 34
() I AU 11 10] 1] 475 34
(D) MONIEOMING. ..o 34
(c) Petitions for Monitoring or Controls...................coooeevieeeenes 35
(d) Domestically Produced Crude Qil...........ccccoevvvvvviieeeneennnn. 36
(e) Refined Petroleum ProductS...........coooiiviiiiiieesiiiiieeeeeeee 37
() Certain Petroleum Products...........ccccceeveiiiiicceeeeeeiiieee 38
(g) Agricultural Commodities...........uuuiiiiiiiiiiiiee e, 38
() Barter AQreEmENtS.........ccoovvviiiiiiieiiieeeiccce et e 39
(i) Unprocessed Red Cedar.........ccuuviiiiiieiiiecceee e 40
() Effect of Controls on Existing Contracts..........c.ccccceeerriiicn 40
(k) Oil Exports forUse by Unied States Military Facilities.......40
FOreign BOYCOLES........uuviiiiiieeiiiiitieee e 41
(8 Prohibitions and EXCEPLIONS.........ccvvveeeiiiiiiiieemniiiiiiieene 41
(b) Foreign Policy CONtrolS........cccuuvviiiiiiieee e 42
(0 I o (<1< 001 o] 1o« IS 42

January 1, 2018



Legal Authority

Section 9

Section 10

Section 11

Sectin 11A

Export Administration Regulations

Procedures for Hardship Relief

from EXport Controls .........ooooeeeiieiiiii e 43
() Filing of PetitioNS.........uvviiiiiiiiiiiiiiemme e eeeeas 43
(b) Decision of Secretary..........ccccoeviiiiiiiiieecc e 43
(c) Factorsto be Considered...........ccccuvveiiiiieeemeeeeeee e 43

Procedures for Processing Export
License Applications; Other

INQUITIES ..ttt e e e 43
(@) Primary Responsibility of Secretary.........ccccoevvvvvvvvvieennnnnn 43
(D) Initial SCrE NING.......ceii it 44
(c) Action on Certain AppliCations.............ccveeeviiiiiiiemeniiiiinnne. 44
(d) Referral to Other Departments and Agencies.................... 44
(e) Action by Other Department and Agencies....................... 44
() Action by Secretary.........ccccuuvviiiiiiiiiiee e 45
(g) Special Procadtes for Secretary of Defense.........ccccuvvvvnns 46
(h) Multilateral CoNntrols...........coovvveiieeiiiiiieeeee e a7
(1) RECOIAS.....cuiiiiiiiieeiiiciireeie e AT
() Appeal and Court ACHIONS..........uuuiiiiiiiiiiiimmee e, a7
(k) Changes in Requirements for Applications...................... 47
(I)  Other INQUIMIES..........uvveiiiieeeiieieeer e e AT
(m) Small BUSINESS ASSISTANCE........ccceeiiiiiiiriiireeiiriieeee e e e e 48
(n) Reports on License Applications........cccceeeeeiieeeiiiiccceeeeeeeeee, 48
(o) Exports to Merhers of Coordinating Committee................49
LY 410 ] =1 1o o PSRRI 49
() IN GENEIAL ...cciiiiii i 49
(b) WIllful ViolationS.........uvvviiiiiiiiiiiiiiimmme e e e eeeeans 50
(c) Civil Penalties; Administrative Sanctions...........ccccceeeeennne 50
(d) Payment of Penalties............cccoeeiiiiiiiemnniiiiiiiieeceee e 51
() RETUNDS.....eeiiiiiiiiii e 51
(f) Actions for Recovery of Penalties...........ccccccvvvvvvieeeneennn. 51
(g) Forfeiture of Property Interest and Proceeds..................... a1
(N) Prior CONVICHONS.......cciiiiiiiiiiiiii et 52
(i) Other AUtNOKILIES. .....coeiieei i 52
Multilateral Export Control

RV T0] F= 11 o] 1= RS 52
(a) Determination by the President..........cccccceevviiiicccreeeeeeeneenn, 52
(D) SANCHONS ...t 52
(0 N =T (oT= o1 [ 1= 52
(d) EXCIUSION.....ooiiiiiiiiiiiii e 53
() DefiNItiONS. . ... e 53

January 1, 2018



Legal Authority

Section 11B

Section 11C

Section 12

Section 13

Section 14

Export Administration Regulations

5
(f) Subsequent Modifications of Sanctions.................cceee e, 53
(g) Reportto CONGreSS....ccoooeveeiieiiiee e s e e 54
(h) Discretionaryimposition of Sanctions............ccccceveveeeeviaeen. 54
() Compensation for Diversion of Militarily
Critical Technologies to Controlled Countries................... 54
() Other Actions by the President..............ccccvviiieeeeeeenis 54
(k) Damages for Certain Violations...............ooocuvvvvieeniiiineenen. 54
() T L= 1 1 (o g < 55
Missile Proliferation Control
VIOIALION ..o 55
(a) Violations by United States Persons........ccccccvvvvvvvvieeennnnn! 55
(b) Transfers of Missile Equipment or Technology
by Foreign Persons........cccccooeeeii i 55
(C) DEfiNItiONS. ... 57
Chemical and Biological Weapons
Proliferation SAnCLONS............ooiiviiiiiiiii e 58
(@) Imposition of SANCLONS............cooeeiiiieeirccc 58
(b) Consultations with and Actions by Foreign
Government of JurisdiCtion.............cccevvviieviieeeieeee e, 68
(C) SANCHONS.. ..ot mn e e 59
(d) Termination of Sanctions...........cccccevvvveeviieeeiice e, 59
() WaIVET ...t 60
() Definition of Foreign Person.............cccccvvveiviiieeeneeeeeeennnn 4 60
ENfOrCemMEeNt... ..o 60
(@) General AUTNOFIY.........uuuuiiiiiiiiiiimme e eeeeans 60
(D) IMMUNILY coeeeieeeeeeeeeeeeer e eeee 62
(c) Confidentiality.........ccuvvrereeieeeiiiiiieee e 62
(d) Reporting REQUIrEMENIS........cevviieeiiiiiiiieeeiiiieieeee e e e e 63
(e) Simplification of Regulations...............ccccvvviivieeeiiiiieeiennn 63
Administrative Procedure and
JUAICIal REVIEW......cooiiiiiiiiee et 63
() EXEMPLION.....ciiiiiiiiiiiiii e 63
(b) Public PartiCipation..............couiiiuiiiimemiiieieee e 63
(c) Procedures Relating to Civil Penalties and Sanctians......63
(d) Imposition of Temporary Denial Orders........cccccceovvivvvvenn. 64
(e) Appeals from License Denials..............ccccoeeiiiieeciiiinnnnnnd 64
ANNUAl REPOM ... 64

January 1, 2018



Legal Authority

Section 15

Section 16

Section 17

Section 18

Section 19

Section 20

Section 21

Export Administration Regulations

6
(A) CONLENES......cooeii e mnmr e e e e e e 64
(b) Report on Certain Export Controls........cccooevveeiiiiiiiccmeeennn 65
(c) Report on NegotiationS..........ooeiviiiiiiieiieee e 66
(d) Report on Exports to Controlled Countries....................... 66
(e) Report orDomestic Economic Impact of Exports to
Controlled COUNEIIES........ccovvviiiiieeeeeeeeeee e 66
() Annual Report of the President.............ccccvviiiieeeeeens 66
Administrative and Regulatory
AULNOTIEY e e e e e 66
(@) Under Secretary of COMMErCe........cccuuuiciiiiiiimreeeeeeeeeee, 66
(b) Issuance of Regulations...............evvvviieiiiecceeeieisiieeeeeee 66
(c) Amendments to Regulations..............occcuvviiiieesiiiieeee e 66
1= T 110 1 67
Effects on Other ACES...........uvviiiiiieeeiiieeee e 67
() IN GENEIAL ...cciiiiii i 67
(b) Coordination of CoNntrols..........cccccvvvvviiiivieeeiiee e, 67
(c) Civil Aircraft EQUIPMENt.........cooviiiiiiiiieeeeeeeee e, 67
(d) Nonproliferation CoNntrols............cccevveieeiiiicccieeen 68
(e) Termination of Other AUtNOTILY...........cevvieeeiiiiiieeeniiieeee, 68
(f)  Agricultural Act of 1970........cuumiiiiiiiiiiime e, 68
Authorization of APpropriations ...........cccceeeeeiieeeiiiccce e 68
(@) Requirement of Authorizing Legislation............................. 68
(D) AULNOMIZALION.......eeiiiiiieeiiiii e 68
EffECHIVE DALe.....eeiiiieiie it 68
Termination Date............cooeeieee e 69
SaVINGS ProViSIiON........coiiiiiiiiii e aveees e 69
(@) INGeNeral...........ooooiii e 69
(b) Administrative Proceedds...............cccccovvviviiieeeiieciieee e, 69

January 1, 2018



Legal Authority

HHHBHAERH

STATUTORY CITATIONS

Export Administration Act of 1979, Pub. L. 9&, 93
Stat. 503, codified at 50 U.S.C. 88 4664623 as

amended by:

C International Security and Development Act
of 1980 (Section 111), Pub. 86-533

C Export Administration Amendments Act of
1981, Pub. L. 97145

C Export Administration Act of 1979,
Extension, Pub. L. 3808

C Export Administration Act of 1979,
Extension, Pub. L. 9207

C Export Administration Act of 1979,
Extension, Pub. 198-222

C Export Administration Amendments Act of
1985, Pub. L. 9%4

C Omnibus  Diplomatic  Security and
Anti-Terrorism Act of 1986, Pub. L. 9399

C Tax Reform Act of 1986 (Section 2), Pub. L.
99514

C Export Administration Act of 1979,
Authorization, Rib. L. 99633

C National Defense Authorization Act for
Fiscal Years 1988 and 1989, Pub. L.
100180

C Omnibus Trade and Competitiveness Act of
1988, Pub. L. 10@18

C United StateCanada Fredrade
Implementation Act of 1988 Pub. L.
100449

C Anti-Terrorism and Arms Export
Amendments Act of 1989, Pub. L. 1222

C National Defense Authorization Act for

Fiscal Year 1991, Pub. L. 1110

Export Administration Regulations

Miscellaneous Foreign Affairs (Title
[II -Control and Elimination of Chemical and
Biological Weapons), Pulh.. 102-182

Export Administration Act of 1979
(extension), Pub. L. 1630

Act for Reform in Emerging New
Democracies and Support and Help for
Improved Partnership with Russia, Ukraine,
and other New Independent States, Pub. L.
103199

Foreign Reltions Authorization Act, Fiscal
Years 1994 and 1995, Pub. L. 1236

Export Administration Act of 1979
(extension), Pub. L. 10377

Act to Provide References in Law to
Commitees and Officers of the House of
Representéves, Pub. L. 1044

Geneal Accounting Office Act of 1996
(Section 128), Pub. L. 16216

Omnibus Consolidated and Emergency
Supplemental Appropriations Act of 1999,
Pub. L. 108277

Pub. L. 106508, November 13, 2000.

Inteligence Reform and  Terrorism
Prevention Act 02004, Pub. L. 10858.

Trade Facilitation and Trade Enforcement
Act of 2015(Section 802), Pub. L. 11125
(annotated below)
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AN ACT TO provide authority to regulate exports,
to improve the diciency of exportregulation, and to
minimize interference with the ability to engage in
commerce.

Be it enacted by the Senate and the House of
Representatives of the United States of America in
Congress assembled,

Section 1.
SHORT TITLE

This Act may be cited as thi&xport Administréion
Act of 197D.

Section 2.
FINDINGS

The Congress makes the following findings:

(1) The ability of United States citizens to engage in
international commerce is a fundamental concern of United
States policy.

(2) Exports contributesignificantly to the economic
well-being of the United States and the stability of the
world economy by increasing employment and production
in the United States, and by earning foreign exchange,
thereby contributing favorably to the trade balance. The
restriction of exports from the United States can have
serious adverse effects on the balance of payments and on
domestic employment, particularly when restrictions
applied by the United States are more extensive than those
imposed by other countries.

(3) Itis important for the national interest of the United
States that both the private sector and the Federal
Government place a high priority on exports, consistent
with the economic, security, and foreign policy objectives
of the United States.

(4) The awailability of certain materials at home and
abroad varies so that the quantity and composition of
United States exports and their distribution among
importing countries may affect the welfare of the domestic
economy and may have an important bearing upon
fulfillment of the foreign policy of the United States.

(5) Exports of goods or technology without regard to
whether they make a significant contribution to the military
potential of individual countries or combinations of
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countries may adversely affedtet national security of the
United States.

(6) Uncertainty of export control policy can inhibit the
efforts of United States business and work to the detriment
of the overall attempt to improve the trade balance of the
United States.

(7) Unreasonable résctions on access to world
supplies can cause worldwide political and economic
instability, interfere with free international trade, and retard
the growth and development of nations.

(8) It is important that the administration of export
controls imposedbr national security purposes give special
emphasis to the need to control exports of technology (and
goods which contribute significantly to the transfer of such
technology) which could make a significant contribution to
the military potential of any emtry or combination of
countries which would be detrimental to the national
security of the United States.

(9) Minimization of restrictions on exports of
agricultural commodities and products is of critical
importance to the maintenance of a sound aljual
sector, to a positive contribution to the balance of
payments, to reducing the level of Federal expenditures for
agricultural support programs, and to United States
cooperation in efforts to eliminate malnutrition and world
hunger. This operation is confined to statistically
significant exportation of goods and services which is
limited by the inherent contradictions in the system and oh
my god would you just come in already and take my damn
garbage

(10) It is important that the administration export
controls imposed for foreign policy purposes give special
emphasis to the need to control exports of goods and
substances hazardous to the public health and the
environment which are banned or severely restricted for use
in the United States, and h, if exported, could affect
the international reputation of the United States as a
responsible trading partner.

(11) Availability to controlled countries of goods
and technology from foreign sources is a fundamental
concern of the United States and wsldobe eliminated
through negotiations and other appropriate means whenever
possible.

(12) Excessive dependence of the United States, it
allies, or countries sharing common strategic objectives
with the United States, on energy and other critical
resources from potential adversaries can be harmful to the
mutual and individual security of all those countries.
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Section 3.
DECLARATION OF
POLICY

The Congress makes the following declarations:

(1) It is the policy of the UnitedStates to
minimize uncertainties in export control policy and to
encourage trade with all countries with which the
United States has diplomatic or trading relations,
except those countries with which such trade has
been determined by the President to beiray the
national interest.

(2) It is the policy of the United States to use
export controls only after full consideration of the
impact on the economy of the United States and only
to the extent necessary

(A)to restrict the export of goods and
technology which would make a significant
contribution to the military potential of any other
country or combination of countries which would
prove detrimental to the national security of the
United States;

(B)to restrict the export of goods and
technolgy where necessary to further significantly
the foreign policy of the United States or to fulfill its
declared international obligations; and

(C)to restrict the export of goods where
necessary to protect the domestic economy from the
excessive drain ofcarce materials and to reduce the
serious inflationary impact of foreign demand.

(3) It is the policy of the United States (A) to
apply any necessary controls to the maximum extent
possible in cooperation with all nations, and (B) to
encourage observanad a uniform export control
policy by all nations with which the United States has
defense treaty commitments or common strategic
objectives.

(4) It is the policy of the United States to use its
economic resources and trade potential to further the
soundgrowth and stability of its economy as well as
to further its national security and foreign policy
objectives.

(5) It is the policy of the United States
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(A)to oppose restrictive trade practices or
boycotts fostered or imposed by foreign countries
aganst other countries friendly to the United States
or against any United States
person;

(B)to encourage and, in specified cases,
require United States persons engaged in the export
of goods or technology or other information to refuse
to take actionsincluding furnishing information or
entering into or implementing agreements, which
have the effect of furthering or supporting the
restrictive trade practices or boycotts fostered or
imposed by any foreign country against a country
friendly to the UnitedStates or against any United
States person; and

(C)to foster international cooperation and the
development of international rules and institutions to
assure reasonable access to world supplies.

(6) It is the policy of the United States that the
desirablity of subjecting, or continuing to subject,
particular goods or technology or other information
to United States export controls should be subjected
to review by and consultation with representatives of
appropriate United States Government agencies and
private industry.

(7) It is the policy of the United States to use
export controls, including license fees, to secure the
removal by foreign countries of restrictions on access
to supplies where such restrictions have or may have
a serious domestic inflathary impact, have caused
or may cause a serious domestic shortage, or have
been imposed for purposes of influencing the foreign
policy of the United States. In effecting this policy,
the President shall make reasonable and prompt
efforts to secure the meoval or reduction of such
restrictions, policies, or actions through international
cooperation and agreement before imposing export
controls. No action taken in fulfillment of the
policy set forth in this paragraph shall apply to the
export of medicine omedical supplies.

(8) It is the policy of the United States to use
export controls to encourage other countries to take
immediate steps to prevent the use of their territories
or resources to aid, encourage, or give sanctuary to
those persons involved in directing, supportiog,
participating in acts of international terrorism. To
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achieve this objective, the President shall make
reasonable and prompt efforts to secure the removal
or reduction of such assistance to international
terrorists through international cooperation and
agreement before imposing export controls.

(9)1t is the policy of the United States to
cooperate with other countries with which the United
States has defense treaty commitments or common
strategic objectives in restricting the export of goods
and technlmgy which would make a significant
contribution to the military potential of any country
or combination of countries which would prove
detrimental to the security of the United States and of
those countries with which the United States has
defense treatycommitments or common strategic
objectives, and to encourage other friendly countries
to coopeate in restricting the sale of goods and
technology that can harm the security of the United
States.

(10) It is the policy of the United States that
exporttrade by United States citizens be given a high
priority and not be controlled except when such
controls (A) are necessary to further fundamental
national security, foreign policy, or short supply
objectives, (B) will clearly further such objectives,
and () are administered consistent with basic
standards of due process.

(11) It is the policy of the United States to
minimize restrictions on the export of agricultural
commodities and products.

(12) It is the policy of the United States to
sustain vigorousscientific enterprise. To do so
involves sustaining the ability of scientists and other
scholars freely to communicate research findings, in
accordance with the applicable provisions of law, by
means of publication, teaching, conferences, and
other formsof scholarly exchange.

(13) It is the policy of the United States to
control the export of goods and substances banned or
severely restricted for use in the United States in
order to foster public health and safety and to prevent
injury to the foreign plicy of the United States as
well as to the credibility of the United States as a
responsible trading partner.

(14) It is the policy of the United States to
cooperate with countries which are allies of the
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United States and countries which share common
strategic objectives with the United States in

minimizing dependence on imports of energy and
other critical resources from potential adversaries and
in developing alternative supplies of such resources
in order to minimize strategic threats posed by
excessie hard currency earnings derived from such
resource exports by countries with policies adverse to
the security interests of the United States.

Section 4.
GENERAL PROVISIONS?

(@) Types of Licenses. Under such conditions
as may be imposed by the Secretary which are
consistent with the provisions of this Act, the
Secretary may require any of the following types of
export licenses:

(1) A validated license, authorizing a specific
export, issuedpursuant to an application by the
exporter.

(2) validated licenses authorizing multiple
exports, issued pursuant to an application by the
exporter, in lieu of an individual validated license for
each such export, including but not limited to the
following:

(A)A distribution license, authorizing exports
of goods to approved distributors or users of the
goods in countries other than controlled countries,
except that the Secretary may establish a type of
distribution license appropriate for consigneeshia
People's Republic of China. The Secretary shall
grant the distribution license primarily on the basis of
the reliability of the applicant and foreign consignees
with respect to the prevention of diversion of goods
to controlled countries. The Secmgtahallhave the
responsibility of determining, with the assistance of
all appropriate agencies, the reliability of applicants
and their immediate consignees. The Secretary's
determination shall be based on appropriate
investigations of each applicantdaperiodic reviews

2 Section 802, Pub. L. 11425 (2016), updat
the title of the Commissioner of U.S. Customs anddBor
Protection in this section.
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of licensees and their compliance with the terms of
licenses issued under this Act. Factors such as the
applicant's products or volume of business, or the
consignee's geographic location, sales distribution
area, or degree of foreign aership, which may be
relevant with respect to individual cases, shall not be
determinative in creating categories or general
criteria for the denial of applications or withdrawal of

a distribution license.

(B)A comprehensive operations license,
authorizing exports and reexports of technology and
related goods, including items from the list of
militarily critical technologies developed pursuant to
section 5(d) of this Act which are included on the
control list n accordance with that section, from a
domestic concern to and among its foreign
subsidiaries, affiliates, joint venturers, and licensees
that have longerm, contractually defined relations
with the exporter, are located in countries other than
controlledcountries, (except the People's Republic of
China) and are approved by the Secretary. The
Secretary shall grant the license to manufacturing,
laboratory, or related operations on the basis of
approval of the exporter's systems of control,
including intenal proprietary controls, applicable to
the technology and related goods to be exported
rather than approval of individual export transactions.
The Secretary and the Commissioner bfS.
Customsand Border Protectigrconsistent with their
authorities undr section 12(a) of this Act, and with
the assistance of all appropriate agencies, shall
periodically, but not less frequently than annually,
perform audits of licensing procedures under this
subparagraph in order to assure the integrity and
effectivenes®f those procedures.

(C)A project license, authorizing exports of
goods or technology for a specified activity.

(D)A service supply license, authorizing
exports of spare or replacement parts for goods
previously exported.

(3)A general license, authamg exports,
without applicéion by the exporter.

(4) Such other licenses as may assist in the
effective and efficient implementation of this Act.

(b) Control List-- The Secretary shall establish and
maintain a list (hereinafter in this Act referred to as
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the ficontrol lisb) stating license requirements (other
than for general licenses) for exports of goods and
technology under this Act.

(c) Foreign Availability.-- In accordance with the
provisions of this Act, the President shall not impose
export controls for foreign policy or national security
purposes on the export from the United States of
goods or technology which he determines are
available wihout restriction from sources outside the
United States in sufficient quantities and comparable
in quality to those produced in the United States so as
to render the controls ineffective in achieving their
purposes, unless the President determines that
adgjuate evidence has been presented to him
demonstrating that the absence of such controls
would prove detrimental to the foreign policy or
national security of the United States. In complying
with the provisions of this subsection, the President
shall givestrong emphasis to bilateral or multilateral
negotiations to eliminate foreign availability. The
Secretary and the Secretary of Defense shall
cooperate in gathering information relating to foreign
availability, including the establishment and
maintenancef a jointly operated computer system.

(d) Right of Export:-- No authority or permission to
export may be required under this Act, or under
regulations issued under this Act, except to carry out
the policies set forth in section 3 of this Act.

(e) Delegation of Authority- The President may
delegate the power, authority, and discretion
conferred upon him by this Act to such departments,
agencies, or officials of the Government as he may
consider appropriate, except that no authority under
this Act may be delegated to, or exercised by, any
official of any department or agency the head of
which is not appointed by the President, by and with
the advice and consent of the Senate. The President
may not delegate or transfer his power, authority, and
discretion to overrule or modify any recommendation
or decision made by the Secretary, the Secretary of
Defense, or the Secretary of State pursuant to the
provisions of this Act.

() Notification of the Public; Consultation with
Business- The Secretary @il keep the public
fully apprised of changes in export control policy and
procedures instituted in conformity with this Act with
a view to encouraging trade. The Secretary shall
meet regularly with representatives of a broad
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spectrum of enterprises, labmrganizations, and
citizens interested in or affected by export controls, in
order to obtain their views on United States export
control policy and the foreign availability of goods
and technology.

(g) Fees-- No fee may be charged in connection
with the submission or processing of an export
license application.

Section 5.
NATIONAL SECURITY CONTROLS 3

(a) Authority--

(1) In order to carry out the policy set forth in
section3(2)(A) of this Act, the President may, in
accordance with the provisions of this section,
prohibit or curtail the export of any goods or
technology subject to the jurisdiction of the United
States or xported by any person subject to the
jurisdiction of the United States. The authority
contained in this subsection includes the authority to
prohibit or curtail the transfer of goods or technology
within the United States to embassies and affiliates of
controlled countries. For purposes of the preceding
sentence, the termpaffiliatesd includes both
governmental entities and commercial entities that
are controlled in fact by controlled countries. The
authority contained in this subsection shall be
exerci®d by the Secretary, in consultation with the
Secretary of Defense, and such other departments and
agencies as the Secretary considers appropriate, and
shall be implemented by means of export licenses
described in sectiofi(a) of this Act.

(2) Whenever tb Secretary makes any revision
with respect to any goods or technology, or with
respect to the countries or destinations, affected by
export controls imposed under this section, the
Secretary shall publish in thEederal Registera
notice of such revisiorand shall specify in such
notice that the revision relates to controls imposed
under the authority contained in this section.

3 Section 802, Pub. L. 11#25 (2016), updated
the title of the Commissioner of U.S. Customs and Border
Protection in this section.
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(3) In issuing regulations to carry out this section,
particular attention shall be given to the difficulty of
devising effectivesafeguards to prevent a country
that poses a threat to the security of the United States
from diverting critical technologies to military use,
the difficulty of devising effective safeguards to
protect critical goods, and the need to take effective
measues to prevent the reexport of critical
technologies from other countries to countries that
pose a threat to the security of the United States.

(4) (A)No authority or permission may be
required under this section to reexport any goods or
technology subjdcto the jurisdiction of the United
States to any country which maintains export controls
on such goods or technology cooperatively with the
United States pursuant to the agreement of the group
known as the Coordinating Committee [Coordinating
Committee fo Multilateral Export Controls], or
pursuant to an agreement described in subsection (k)
of this section. The Secretary may require any
person reexpartg any goods or technology under
this subparagraph to notify the Secretary of such
reexports.

(B) Notwithstanding subparagraph (A), the
Secretary may require authority or permission to
reexport the following:

(i)  supercomputers;

(i) goods or technology for sensitive
nuclear uses (as defined by the Secretary);

(i)  devices for surreptitious iatception
of wire or oral communications; and

(iv) goods or technology intended for
such end users as the Secretary may specify by
regulation.

(5) (A) Except as provided in subparagraph (B),
no authority or permission may be required under this
section to reexport any goods or technology subject
to the jurisdiction of the United States from any
country when the goods or technology to be
reexported are gorporated in another good and

(i) the value of the controlled United

States content of that other good is 25 percent or
less of the total value of the good; or
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(ii) the export of the goods or technology
to a controlled country would require only
notification of the participating governments of
the Coordinating Committee.

For purposes of this paragraph, tlieontrolled
United States contedibf a good means those goods
or technology subject to the jurisdiction of the United
States which are incoopated in the good, if the
export of those goods or technology from the United
States to a country, at the time that the good is
exported to that country, would require a validated
license.

(B)The Secretary may by regulation provide
that subparagraph (AJoes not apply to the reexport
of a supercomputer which contains goods or
technology subject to the jurisdicn of the United
States.

(6) Not later than 90 days after the date of the
enactment of this paragraph, the Secretary shall issue
regulations to carry out paragraphs (4) and (5).
Such regulations shall define the term
fisupercomputérfor purposes of those paragraphs.

(b) Policy Towad Individual Countries

(1) In administering export controls for national
security purposes under this section, the President
shall establish as a list of controlled countries those
countries set forth in section 620(f) of the Foreign
Assistance Act of 9461 [22 U.S.C. 2370(f)], except
that the President may add any country to or remove
any country from such list of controlled countries if
he determines that the export of goods or technology
to such country would or would not (as the case may
be) make a gnificant contribution to the military
potential of such country or a combination of
countries which would prove detrimental to the
national security of the United States. In
determining whether a country is added to or
removed from the list of controlledountries, the
President shall take into account

(A)the extent to which the country's policies
are adverse to the national security interests of the
United States;

(B)the country's Communist or
non-Communist status;
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(C)the present and potentiaélationship of
the country with the United States;

(D)the present and potential relationships of
the country with countries friendly or hostile to the
United States;

(E)the country's nuclear weapons capability
and the country's compliance record widspect to
multilateral nuclear weapons agreements to which the
United States is a party; and
the President

(F)such other factors as

considers appropriate.

Nothing in the preceding sentence shall be interpreted
to limit the authority of the Presidentguided in this

Act to prohibit or curtail the export of any goods or
technology to any country to which exports are
controlled for national security purposes other than
countries on the list of controlled countries specified
in this paragraph. The Presideshall review not
less frequently than every three years in the case of
controls maintained cooperatively with other nations,
and annually in the case of all other controls, United
States policy toward individual countries to
determine whether such paliés appropriate in light

of the factors set forth in this paragraph.

(2) (A)Except as provided in subparagraph (B),
no authority or permission may be required under this
section to export goods or technology to a country
which maintains export controlsn such goods or
technology cooperatively with the United States
pursuant to the agreement of the group known as the
Coordinating Committee or pursuant to an agreement
described in subsection (k) of this section, if the
export of such goods or technology the People's
Republic of China or a controlled country on the date
of the enactment of the Export Enhancement Act of
1988, [August 23, 1988, Title H Pub. L. 100418]
would require only notification of the participating
governments of the Coordinati@mmittee.

(B) (i) The Secretary may require a license for
the export of goods or technology described in
subparagraph (A) to such end users as the
Secretary may specify by regulation.

(i) The Secretary may require any person
exporting goods or technology under this
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paragraph to notify the Secretary of those exports.

(C)The Secretary shall, within 3 months after
the date of the enactment of the Export Enhancement
Act of 1988, deteriime which countries referred to in
subparagraph (A) are implementing an effective
export control system consistent with principles
agreed to in the Coordinating Committee, including
the following:

() national laws providing appropriate
civil and criminal penalties and statutes of
limitations sufficient to deter potential violations;

(i) a program to evaluate export license
applications that includes sufficient technical
expertise to assess the licensing status of exports
and ensure the reliability of endgsers;

(i) an enforcement mechanism that
provides authority for trained enforceme
officers to investigate and prevent illegal exports;

(v) a system of export control
documentation to verify the movement of goods
and technology; and

(v) procedures for the coordination and
exchange of information concerning violations of
the agreema of the Coordinating Committee.

The Secretary shall, at least once each year, review
the determination made under the preceding sentence
with respect to all countries referred to in
subparagraph (A). The Secretary may, as
appropriate, add countries toy remove countries
from, the list of countries that are implementing an
effective export control system in accordance with
this subparagraph. No authority or permission to
export may be required for the export of goods or
technology to a country on sulbt.

(3) (A)No authority or permission may be
required under this section to export to any country,
other than a controlled country, any goods or
technology if the export of the goods or technology to
controlled countries would require onhpotification
of the participating governments of the Coordinating
Committee.

(B)The Secretary may require any person
exporting any goods or technology under
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subparagraph (A) to notify the Secretary of those
exports.

(c) Control List-

(1) The Secetary shall establish and maintain, as
part of the control list, a list of all goods and
technology subject to export controls under this
section. Such goods and technology shall be clearly
identified as being subject to controls under this
section.

(2) The Secretary of Defense and other
appropriate departments and agencies shall identify
goods and technology for inclusion on the list
referred to in paragraph (1). Those items which the
Secretary and the Secretary of Defense concur shall
be subject to eort controls under this section shall
comprise such list. If the Secretary and the
Secretary of Defense are unable to concur on such
items, as determined by the Secretary, the Secretary
of Defense may, within 20 days after receiving
notification of the 8cretary's determination, refer the
matter to the President for resolution. The Secretary
of Defense shall notify the Secretary of any such
referral. The President shall, not later than 20 days
after such referral, notify the Secretary of his
determinaibn with respect to the inclusion of such
items on the list. Failure of the Secretary of
Defense to notify the President or the Secretary, or
failure of the President to notify the Secretary, in
accordance with this paragraph, shall be deemed by
the Secretry to constitute concurrence in the
implementation of the actions proposed by the
Secretary regarding the inclusion of such items on the
list.

(83) The Secretary shall conduct partial
reviews of the list established pursuant to this
subsection at let once each calendar quarter in
order to carry out the policy set forth in section
3(2)(A) of this Act and the provisions of this section,
and shall promptly make such revisions of the list as
may be necessary after each such review. Before
beginning eale quarterly review, the Secretary shall
publish notice of that review in tHeederal Register
The Secretary shall provide a-8@y period during
each review for comment and the submission of data,
with or without oral presentation, by interested
Governmat agencies and other affected or
potentially affected parties. After consultation with
appropriate Government agencies, the Secretary shall
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make a determination of any revisions in the list
within 30 days after the end of the review period.
The concurrace or approval of any other department
or agency is not required before any such revision is
made. The Secretary shall publish in thederal
Registerany revisions in the list, with an explanation
of the reasons for the revisions. The Secretary shall
ue the data developed from each review in
formulating United States proposals relating to
multilateral controls in the group known as the
Coordinating Committee. The Secretary shall
further assess, as part of each review, the availability
from sources ouide the United States of goods and
technology comparable to those subject to export
controls imposed under this section. All goods and
technology on the list shall be reviewed at least once
each year. The provisions of this paragraph apply to
revisions @ the list which consist of removing items
from the list or making changes in categories of, or
other specifications in, items on the list.

(4) The appropriate technical advisory committee
appointed under subsecti¢im) of this section shall be
consultedby the Secretary with respect to changes,
pursuant to paragraph (2) or (3), in the list established
pursuant to this subsection, and such technical
advisory committee may submit recommendations to
the Secretary with respect to such changes. The
Secretaryshall consider the recommendations of the
technical advisory committee and shall inform the
committee of the disposition of its recommendations.

(5) (A)Not later than 6 months after the date of
enactment of this paragraph [August 23, 1988], the
following shall no longer be subject to export
controls under this section:

(i) All goods and technology the export of
which to controlled countries on the date of the
enactment of the Export Enhancement Act of
1988 would require only notification of the
participating governments of the Coordinating
Committee, except for those gooaistechnology
on which the Coordinating Committee agrees to
maintain such notification requirement.

(i) Al medical instruments and
equipment, subject to the provisions of subsection
(m) of this section.

(B) The Secretary shall submit to the Congress
amually a report setting forth the goods and
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technology from which export controls have been
removed under this paragraph.

(6) (A) Notwithstanding subsection (f) or (h)(6) of
this section, any export control imposed under this
section which is maintainedunilaterally by the
United States shall expire 6 months after the date of
the enactment of this paragraph, or 6 months after the
export control is imposed, whichever date is
later, except that

(i) any such export controls on those goods
or technology fo which a determination of the
Secretary that there is no foreign availability has
been made under subsection (f) or (h)(6) of this
section before the end of the applicablenénth
period and is in effect may be renewed for periods
of not more than 6 montheach, and

(i)  any such export controls on those
goods or technology with respect to which the
President, by the end of the applicablenénth
period, is actively pursuing negotiations with
other countries to achieve multilateral export
controls on thse goods or technology may be
renewed for 2 periods of not more than 6 months
each.

(B)Export controls on goods or technology
described in clause (i) or (ii) of subparagraph (A)
may be renewed only if, before each renewal, the
President submits to th€ongress a report setting
forth all the controls being renewed and stating the
specific reasons for such renewal.

(7) Notwithstanding any other provision of this
subsection, after 1 year has elapsed since the last
review in theFederal Registepn any iten within a
category on the control list the export of which to the
People's Republic of China would require only
notification of the members of the group known as
the Coordinating Committee, an export license
applicant may file an allegation with the Searg
that such item has not been so reviewed within such
1-year period. Within 90 days after receipt of such
allegation, the Secretary

(A)shall determine the truth of the allegation;

(B)shall, if the allegation is confirmed,
commence and completeetheview of the item; and
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(C)shall, pursuant to such review, submit a
finding for publication in thd-ederal Register

In such finding, the Secretary shall identify those
goods or technology which shall remain on the
control list and those goods dechnology which
shall be removed from the control list. If such
review and submission for publication are not
completed within that 9day period, the goods or
technology encompassed by such item shall
immediately be removed from the control list.

(d) Militarily Critical Technologiesd

(1) The Secretary, in consultation with the
Secretary of Defense, shall review and revise the list
established pursuant to subsectioy as prescribed
in paragrapl{3) of such subsection, for the purpose
of insuring that export controls imposed under this
section cover and (to the maximum extent consistent
with the purposes of this Act) are limited to militarily
critical goods and teciologies and the mechanisms
through which such goods and taeclogies may be
effedively transferred.

(2) The Secretary of Defense shall bear primary
responsibility for developing a list of militarily
critical techndogies. In developing such list,
primary emphasis shall be givento

(A)arrays of
know-how,

design and manufacturing

(B)keystone manufacturing, inspection, and
test equipment,

(C)goods accompanied by sophisticated
operation, applidion, or maintenance kncewow,
and

(D)keystone equipment which would reveal or
give insight into the design and manufacture of a
United States military system, which are not
possessed by, or available in fact from sources
outside the United States to, controlled countries and
which, if exported, would permit a significant
advance in a military system of any such country.

(3) The list referred to in paragraph (2) shall be
sufficiently specific to guide the determinations of
any  official exercising  export licensing
responsibilities under this Act.
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(4) The Secretary and the Secretary of Defense
shall integrate items on the list of malrily critical
technologies into the control list in accordance with
the requirements of subsection (c) of this section.
The integration of items on the list of militarily
critical technologies into the control list shall proceed
with all deliberate sped. Any disagreement
between the Secretary and the Secretary of Defense
regarding the integration of an item on the list of
militarily critical technologies into the control list
shall be resolved by the President. Except in the
case of a good or techmgly for which a validated
license may be required under subsectfifd) or
(h)(6) of this section, a good or technology shall be
included on the control list only if the Secretary finds
that controlled countries do not possess that good or
technology, ora functionally equivalent good or
technology, and the good or technology or
functionally equivalent good or technology is not
available in fact to a controlled country from sources
outside the United States in sufficient quantity and of
comparable qualityso that the requirement of a
validated license for the export of such good or
technology is or would be ineffective in achieving the
purpose set forth in subsection (a) of this section.
The Secretary and the Secretary of Defense shall
jointly submit a reort to the Congress, not later than
1 year after the date of the enactment of the Export
Administration Amendments Act of 1985, on actions
taken to carry out this paragraph. For the purposes
of this paragraph, assessment of whether a good or
technology $ functionally equivalent shall include
consideration of the factors described in subsection
(N(3) of this section.

(5) The Secretary of Defense shall establish a
procedure for reviewing the goods and technology on
the list of militarily critical technalgies on an
ongoing basis for the purpose of removing from the
list of militarily critical tecmologies any goods or
technology that are no longer militarily critical. The
Secretary of Defense may add to the list of militarily
critical technologies anyapd or technology that the
Secretary of Defense determines is militarily critical,
consistent with the provisions of paragraph (2) of this
subsection. If the Secretary and the Secretary of
Defense disagree as to whether any change in the list
of militarily critical technologies by the addition or
removal of a good or technology should also be made
in the control list, consistent with the provisions of
the fourth sentence of paragraph (4) of this
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subsection, the President shall resolve the

disagreement.

(6) The establishment of adequate export controls
for militarily critical technology and keystone
equipment shall be accompanied by suitable
reductions in the controls on the products of that
technology and equipment.

(7) The Secretary of Defense shalgtrater than
1 year after the date of the enactment of the Export
Administration Amendments Act of 1985 [July 12,
1985], report to the Congress on efforts by the
Department of Defense to assess the impact that the
transfer of goods or technology on thestliof
militarily critical technologies to controlled countries
has had or will have on the military capabilities of
those countries.

(e) Export Licenses:

(1) The Congress finds that the effectiveness and
efficiency of the process of making export liserg
determinations under this section is severely
hampered by the large volume of validated export
license applications required to be submitted under
this Act.  Accordingly, it is the intent of Congress in
this subsection to encourage the use of theipheilt
validated export licenses described in section 4(a)(2)
of this Act in lieu of individual validated licenses.

(2) To the maximum extent practicable, consistent
with the national security of the United States, the
Secretary shall require a validatedelnse under this
section for the export of goods or technology only if

(A)the export of such goods or technology is
restricted pursuant to a multilateral agreement, formal
or informal, to which the United States is a party and,
under the terms of suahultilateral agreement, such
export requires the specific approval of the parties to
such multilateral agreement;

(B)with respect to such goods or technology,
other nations do not possess capabilities comparable
to those possessed by the United States; o

(C)the United States is seeking the agreement
of other suppliers to apply comparable controls to
such goods or techragy and, in the judgment of the
Secretary, United States export controls on such
goods or technology, by means of such license, are
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necessary pending the conclusion of such agreement.

(3) The Secretary, subject to the provisions of
subsectior{l) of this section, shall not require an
individual validated export license for replacement
parts which are exported to replace on a-fomeone
basis parts that were in a good that has been lawfully
exported from the United States.

(4) The Secretary shall periodically review the
procedures with respect to the multiple validated
export licenses, taking appropriate action to increase
their  utilization by reducing qualification
requirements or lowering minimum thresholds, to
combine procedures which appear to be of marginal
utility.

(5) The export of goods subject to export controls
under this section shall be eligible, at the discretion
of the Secretary, for a distribution license and other
licenses authorizing multiple exports of goods, in
accordance with section 4(a)(2) of this Act. The
export of technology and related goods subject to
export controls under this section shall be eligfbole
a comprehensive operations license in accordance
with section 4(a)(2)(B) of this Act.

(6) Any application for a license for the export to
the People's Republic of China of any good on which
export controls are in effect under this section,
without re@rd to the technical specifications of the
good, for the purpose of demonstration or exhibition
at a trade show shall carry a presumption of approval
if--

(A)the United States exporter retains title to
the good during the entire period in which the g&od
in the People's Republic of China; and

(B)the exporter removes the good from the
People's Republic of China no later than at the
conclusion of the trade show.

(f) Foreign Availability--

(1) Foreign Controlled

Countriesd

Availability to

(A)The Secretary, in consultation with the
Secretary of Defense and other appropriate
Government agencies and with appropriate technical
advisory committees established pursuant to
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subsection (h) of this section, shall review, on a
continuing basis, the avalility to controlled
countries, from sources outside the United States,
including countries which participate with the United
States in multilateral export controls, of any goods or
technology the export of which requires a validated
license under this sdon. In any case in which the
Secretary determines, in accordance with procedures
and criteria which the Secretary shall by regulation
establish, that any such goods or technology are
available in fact to controlled countries from such
sources in suffient quantity and of comparable
quality so that the requirement of a validated license
for the export of such goods or technology is or
would be ineffective in achieving the purpose set
forth in subsectiofa) of this section, the Secretary
may not, afterthe determination is made, require a
validated license for the export of such goods or
technology during the period of such foreign
availability, unless the President determines that the
absence of export controls under this section on the
goods or technolgy would prove detrimental to the
national security of the United States. In any case in
which the Presient determines under this paragraph
that export controls under this section must be
maintained notwithstanding foreign availability, the
Secretary Isall publish that determination, together
with a concise statement of its basis and the estimated
economic impact of the decision.

(B)The Secretary shall approve any
application for a validated license which is required
under this section for the expoof any goods or
technology to a controlled country and which meets
all other requirements for such an application, if the
Secretary determines that such goods or technology
will, if the license is denied, be available in fact to
such country from sourcesutside the United States,
including countries which participate with the United
States in multilateral export controls, in sufficient
guantity and of comparable quality so that denial of
the license would be ineffective in achieving the
purpose set forthni subsection (a) of this section,
unless the President determines that approving the
license application would prove detrimental to the
national security of the United States.  In any case
in which the Secretary makes a determination of
foreign availabiliy under this subparagraph with
respect to any goods or technology, the Secretary
shall determine whether a determination of foreign
availability under subparagraph (A) with respect to
such goods or technology is warranted.
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(2) Foreign Availability to Otler Than Controlled
Countries-

(A)The Secretary shall review, on a
continuing basis, the availability to countries other
than controlled countries, from sources outside the
United States, of any goods or technology the export
of which requires avalidated license under this
section. If the Secretary determines, in accordance
with procedures which the Secretary shall establish,
that any goods or technology in sufficient quantity
and of comparable quality are available in fact from
sources outsidethe United States (other than
availability under license from a country which
maintains export controls on such goods or
technology cooperatively with the United States
pursuant to the agreement of the group known as the
Coordinating Committee or pursuantan agreement
described in subsection (k) of this section), the
Secretary may not, after the determination is made
and during the period of such foreign availability,
require a validated license for the export of such
goods or technology to any countrgtifer than a
controlled country) to which the country from which
the goods or technology is available does not place
controls on the export of such goods or technology.
The requirement with respect to a validated license in
the preceding sentence shalt apply if the President
determines that the absence of export controls under
this section on the goods or technology would prove
detrimental to the national security of the United
States. In any case in which the President
determines under this paragragptat export controls
under this section must be maintained
notwithstanding foreign availability, the Secretary
shall publish that determination, together with a
concise statement of its basis and the estimated
economic impact of the decision.

(B)The Secetary shall approve any
application for a validated license which is required
under this section for the export of any goods or
technology to a country (other than a controlled
country) and which meets all other requirements for
such an application, if ¢hSecretary determines that
such goods or technology are available from foreign
sources to that country under the criteria established
in subparagraph (A), unless the President determines
that approving the license application would prove
detrimental to th national security of the United
States.  In any case in which the Secretary makes a
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determination of foreign availability under this
subparagraph with respect to any goods or
technology, the Secretary shall determine whether a
determination of foreign |\ailability under
subparagraph (A) with respect to such goods or
technology is warranted.

(3) Procedures for Making Determinatiods.

(A)The Secretary shall make a foreign
availability determination under paragraph (1) or (2)
on the Secretary's own irtive or upon receipt of an
allegation from an export license applicant that such
availability exists. In making any such
determination, the Secretary shall accept the
representations of applicants made in writing and
supported by reasonable evidence,less such
representations are contradicted by reliable evidence,
including scientific or physical examination, expert
opinion based upon adequate factual information, or
intelligence information. In making determinations
of foreign availability, the Secrary may consider
such factors as cost, reliability, the availability and
reliability of spare parts and the cost and quality
thereof, maintenance programs, durability, quality of
end products produced by the item proposed for
export, and scale of prodiumb. For purposes of
this subparagraphfievidencé may include such
items as foreign manufacturers' catalogues,
brochures, or operations or maintenance manuals,
articles from reputable trade publications,
photographs, and depositions based upon eyewitness
accounts.

(B)In a case in which an allegation is received
from an export license applicant, the Secretary shall,
upon receipt of the allegation, submit for publication
in the Federal Registernotice of such receipt.
Within 4 months after receipt of the allegation, the
Secretary shall determine whether the foreign
availability exists, and shall so notify the applicant.
If the Secretary has determined that the foreign
availability exists, theSecretary shall, upon making
such determination, submit the determination for
review to other departments and agencies as the
Secretary considers appropriate. The Secretary's
determination of foreign availability does not require
the concurrence or appralv of any official,
department, or agency to which such a determination
is submitted. Not later than 1 month after the
Secretary makes the determination, the Secretary
shall respond in writing to the applicant and submit
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for publication in thé=ederal Regsgter, that-
(i) the foreign availability does exist and

()  the requirement of a validated
license has been removed,

(1 the President has determined
that export controls under this section must be
maintained notwithstanding  the  foreign
availability and the applicable steps are being
taken under paragraph (4), or

(1 in the case of a foreign
availability determinationunder paragraph (1),
the foreign availability determination will be
submitted to a multilateral review process in
accordance with the agreement of the
Coordinating Committee for a period of not more
than 4 months beginning on the date of the
publication; @

(ii) the foreign availability does not exist.

In any case in which the submission for publication is
not made within the time period specified in the
preceding sentence, the Secretary may not thereafter
require a license for the export of the goods or
technology with respect to which the foreign
availability allegation was made. In the case of a
foreign availability determination under paragraph
(1) to which clause (i)(lll) applies, no license for
such export may be required after the end of the
9-mont period beginning on the date on which the
allegation is received.

(4) Negotiations to Eliminate
Availability.--

Foreign

(A)In any case in which export controls are
maintained under this section notwithstanding foreign
availability, on account of a dammination by the
President that the absence of the controls would
prove detrimental to the national security of the
United States, the President shall actively pursue
negotidions with the governments of the appropriate
foreign countries for the purposé eliminating such
availability. No later than the commencement of
such negotiations, the President shall notify in
writing the committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee on
International  Relations of the House of

January 1, 2018



Legal Authority

Representatives that he has begun such negotiations
and why he believes it is important to national
security that export controls on the goods or
technology involved be maintained.

(B)If, within 6 months after the President's
determination that export cants be maintained, the
foreign availadity has not been eliminated, the
Secretary may not, after the end of thaménth
period, require a validated license for the export of
the goods or technology involved. The President
may extend the -Bnonth perioddescribed in the
preceding sentence for an additional 12 months if the
President certifies to the Congress that the
negotiations involved are progressing and that the
absence of the export controls involved would prove
detrimental to the national securityf the United
States. Whenever the President has reason to
believe that goods or technology subject to export
controls for national security purposes by the United
States may become available from other countries to
controlled countries and that such gadaility can be
prevented or eliminated by means of negotiations
with such other countries, the President shall
promptly initiate negotiations with the governments
of such other countries to prevent such foreign
availability.

(C)After an agreement igeached with a
country pursuant to negotiations under this paragraph
to eliminate or prevent foreign availability of goods
or technology, the Secretary may not require a
validated license for the export of such goods or
technology to that country.

(5) Expedited License for Items Available to
Countries Other Than Controlled Countries.

(A)In any case in which the Secretary finds
that any goods or technology from foreign sources is
of similar quality to goods or technology the export
of which requiresa validated license under this
section and is available to a country other than a
controlled country without effective restrictions, the
Secretary shall designate such goods or technology as
eligible for export to such country under this
paragraph.

(B)In the case of goods or technology
designated under subparagraph (A), then 20 working
days after the date of formal filing with the Secretary
of an individual validated license application for the
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export of those goods or technology to an eligible
country, alicense for the transaction specified in the
application shall become valid and effective and the
goods or technology are authorized for export
pursuant to such license unless the license has been
denied by the Secretary on account of an
inappropriate endiser. The Secretary may extend
the 20day period provided in the preceding sentence
for an additional period of 15 days if the Secretary
requires additional time to consider the application
and so notifies the applicant.

(C)The Secretary may make a dan
availability detemination under subparagraph (A) on
the Secretary's own initigze, upon receipt of an
allegation from an export license applicant that such
availability exists, or upon the submission of a
certification by a technical advisory coriitee of
appropriate jurisdiction that such availability exists.
Upon receipt of such an allegation or certification,
the Secretary shall publish notice of such allegation
or certification in theFederal Registerand shall
make the foreign availability dermination within 30
days after such receipt and publish the determination
in the Federal Register In the case of the failure of
the Secretary to make and publish such determination
within that 30day period, the goods or technology
involved shall be demed to be designated as eligible
for export to the country or countries involved, for
purposes of subparagraph (B).

(D)The provisions of paragraphs (1), (2), (3),
and (4) do not apply with respect to determinations of
foreign availability under thiparagraph.

(6) Office of Foreign Availability-- The
Secretary shall establish in the Department of
Commerce an Office of Foreign Availability, which
shall be under the direction of the Under Secretary of
Commerce for Export Administration. The Office
shall be responsible for gathering and analyzing all
the necessary information in order for the Secretary
to make determinations of foreign availability under
this Act. The Secretary shall make available to the
Committee on International Relations of theude of
Representatives and the Committee on Banking,
Housing and Urban Affairs of the Senate at the end
of each 6émonth period during a fiscal year
information on the operations of the Office, and on
improvements in the Government's ability to assess
foreign availability, during that #nonth period,
including information on the training of personnel,

January 1, 2018



Legal Authority

the use of computers, and the use of Foreign
Commercial Service officers.  Such information
shall also include a description of representative
determinationsmade under this Act during that

6-month period that foreign availability did or did not

exist (as the case may be), together with an
explanation of such determinations.

(7) Sharing of Information- Each department
or agency of the United States, inclgli any
intelligence agency, and all contractors with any such
department or agency, shall, upon the request of the
Secretary and consistent with the protection of
intelligence sources and methods, furnish information
to the Office of Foreign Availability @ncerning
foreign availability of goods and technology subject
to export controls under this Act. Each such
department or agency shall allow the Office of
Foreign Availability access to any information from a
laboratory or other facility within such depaent or
agency.

(8) Removal of Controls on Less Sophisticated
Goods or Technology. In any case in which the
Secretary may not, pursuant to paragraph (1), (2), (3)
or (4) of this subsection or paragraph (6) of
subsection (h) of this section, requirevalidated
license for the export of goods or technology, then
the Secretary may not require a validated license for
the export of any similar goods or technology whose
function, technological approach, performance
thresholds, and other attributes thaniathe basis for
export controls under this section do not exceed the
technical parameters of the goods or technology from
which the validated license requirement is removed
under the applicable paragraph.

(9) Notice of All  Foreign Availability
Assessments Whenever the Secretary undertakes a
foreign availability assessment under this subsection
or subsection (h)(6), the Secretary shall publish
notice of such assessment in Bexleral Register

(10) Auvailability Defined:- For purposes of
this subsection and subsections (f) and (h), the term
fiavailable in fact to controlled countr@esncludes
production or availability of any goods or technology
in any country-

(A)from which the goods or technology is not
restricted for export to any controlled country; or
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(B)in which such export restrictions are
determined by the Secretary to be ineffective.

For purposes of subparagraph (B), the mere inclusion
of goods or technology on a list of goods or
technologysubject to bilateral or multilateral national
security export controls shall not alone constitute
credible evidence that a country provides an effective
means of controlling the export of such goods or
technology to controlled countries.

(9) Indexing--

(1)In order to ensure that requirements for
validated licenses and other licenses authorizing
multiple exports are periodically removed as goods or
technology subject to such requirements become
obsolete with respect to the national security of the
United States, regulations issued by the Secretary
may, where appropriate, provide for annual increases
in the performance levels of goods or technology
subject to any such licensing requirement. The
regulations issued by the Secretary shall establish as
one citerion for the removal of goods or technology
from such license requirements the anticipated needs
of technology which no longer meets the
performance levels established by the regulations
shall be removed from the list established pursuant to
subsection(c) of this section unless, under such
exceptions and under such procedures as the
Secretary shall prescribe, any other department or
agency of the United States objects to such removal
and the Secretary determines, on the basis of such
objection, that theyoods or technology shall not be
removed from the list. The Secretary shall also
consider, where appropriate, removing site visitation
requirements for goods and technology which are
removed from the list unless objections described in
this subsection arraised.

(2) (A)In carrying out this subsection, the
Secretary shall conduct annual reviews of the
performance levels of goods or technolegy

(i) which are eligible for export under a
distribution license,

(ii) below which exports to the People's
Republic of China require only notification of the
governments participating in the group known as
the Coordinating Committee, and
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(iii) below which no authority or
permission to export may be required under
subsection (b)(2) or (b)(3) of this section.

The Secretary shall make appropriate adjustments to
such performance levels based on these reviews.

(B)In any case in which the Secretary receives
a request which

(i) is to revise the qualification
requirements or minimum thresholds of any
goods eligible for export under distribution
license, and

(i) is made by an exporter of such goods,
representatives of an industry which produces
such goods, or a technical advisory committee
established under subsection (h) of this section,

the Secretary, tdr consulting with other appropriate
Government agencies and technical advisory
committees established under subsection (h) of this
section, shall determine whether to make such
revision, or some other appropriate revision, in such
qualification requiremets or minimum thresholds.

In making this determination, the Secretary shall take
into account the availability of the goods from
sources outside the United States. The Secretary
shall make a determination on a request made under
this subparagraph withi80 days after the date on
which the request is filed. If the Secretary's
determination pursuant to such a request is to make a
revision, such revision shall be implemented within
120 days after the date on which the request is filed
and shall be publisidein theFederal Register

(h) Technical Advisory Committees.

(1) Upon written request by representatives of a
substantial segment of any industry which produces
any goods or technology subject to export controls
under this section or being considered for such
controls because of their significance to the national
securty of the United States, the Secretary shall
appoint a technical advisory committee for any such
goods or technology which the Secretary determines
are difficult to evaluate because of questions
concerning technical matters, worldwide availability,
and aatal utilization of production and technology,
or licensing procedures. Each such committee shall
consist of representatives of United States industry
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and Government, including the Departments of
Commerce, Defense, and State, the intelligence
community and in the discretion of the Secretary,
other Government departments and agencies. No
person serving on any such committee who is a
representative of industry shall serve on such
committee for more than four consecutive years.

(2) Technical advisory commées established
under paragrapfl) shall advise and assist the
Secretary, the Secretary of Defense, and any other
department, agency, or official of the Government of
the United States to which the President delegates
authority under this Act, with respe to actions
designed to carry out the policy set forth in
section3(2)(A) of this Act. Such committees,
where they have expertise in such matters, shall be
consulted with respect to questions involving (A)
technical matters, (B) worldwide availabilityné
actual utilization of production technology, (C)
licensing procedures which affect the level of export
controls applicable to any goods or teclugy, (D)
revisions of the control list (as provided in subsection
(c)(4)), including proposed revisions afultilateral
controls in which the United States participates, (E)
the issuance of regulations, and (F) any other
questions relating to actions designed to carry out the
policy set forth in SectioB(2)(A) of this Act.
Nothing in this subsection shallguent the Secretary
or the Secretary of Defense from consulting, at any
time, with any person representing industry or the
general public, regardless of whether such person in a
member of a technical advisory committee.
Members of the public shall be givea reasonable
opportunity, pursuant to regulations prescribed by the
Secretary, to present evidence to such committees.

(3) Upon request of any member of any such
committee, the Secretary may, if the Secretary
determines it appropriate, reimburse suchmier for
travel, subsistence, and other necessary expenses
incurred by such member in connection with the
duties of such member.

(4) Each such committee shall elect a chairman,
and shall meet at least every three months at the call
of the chairman, unleshe chairman determines, in
consultation with the other members of the
committee, that such a meeting is not necessary to
achieve the purposes of this subsection. Each such
committee shall be terminated after a period of 2
years, unless extended by thec&tary for additional
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periods of 2 years. The Secretary shall consult each
such committee with respect to such termination or
extension of that committee.

(5) To facilitate the work of the technical
advisory committees, the Secretary, in conjunction
with other departments and agencies participating in
the administration of this Act, shall disclose to each
such committee adequate information, consistent
with national security, pertaining to the reasons for
the export controls which are in effect or
contanplated for the goods or technology with
respect to which that committee furnishes advice.

(6) Whenever a technical advisory committee
certifies to the Secretary that goods or technology
with respect to which such committee was appointed
have become avaible in fact, to controlled couies
from sources outside the United States, including
countries which participate with the United States in
multilateral export controls, in sufficient quantity and
of comparable quality so that requiring a validated
license for the export of such goods or technology
would be ineffective in achieving the purpose set
forth in subsection (a) of this section the technical
advisory committee shall submit that certification to
the Congress at the same time the certification is
made to the Secretary, together with the
documentation for the certification. The Secretary
shall investigate the foreign availability so certified
and, not later than 90 days after the certification is
made, shall submit a report to the technical adyisor
committee and the Congress stating-that

(A)the Secretary has removed the requirement
of a validated license for the export of the goods or
technology, on account of the foreign availability,

(B)the Secretary has recommended to the
President thahegotiations be conducted to eliminate
the foreign availability, or

(C)the Secretary has determined on the basis
of the investigation that the foreign availability does
not exist.

To the extent necessary, the report may be submitted
on a classified basi In any case in which the
Secretary has recommended to the President that
negotiations be conducted to eliminate the foreign
availability, the President shall actively pursue such
negotiations with the governments of the appropriate
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foreign countries. If, within 6 months after the
Secretary submits such report to the Congress, the
foreign availability has not been eliminated, the
Secretary may not, after the end of thaménth
period, require a validated license for the exports of
the goods or technaly involved. The President
may extend the -Bnonth period described in the
preceding sentence for an additional period of 12
months if the President certifies to the Congress
that the negotiations involved are progressing and
that the absence of the expoontrol involved would
prove detrimental to the national security of the
United States. After an agreement is reached with a
country pursuant to negotiations under this paragraph
to eliminate foreign availability of goods or
technology, the Secretary magt require a validated
license for the export of such goods or technology to
that country.

(i) Multilateral Export Controls: Recogniing the
ineffectiveness of unilateral controls and the
importance of uniform enforcement measures to the
effectivenss of multiateral controls, the President
shall enter into negotiations with the governments
participating in the group known as the Coordinating
Committee (hereinafter in the subsen referred to

as thefiCommitte®) with a view toward accomp
lishing the following objectives:

(1) Enhanced public understanding of the
Committee's purpose and procedures, including
publication of the list of items controlled for export
by agreement of the Committee, together with all
notes, understandings, and oth&spects of such
agreement of the Committee, and all changes thereto.

(2) Periodic meetings of higrevel
representatives of participating governments for the
purpose of coordinating export control policies and
issuing policy guidance to the Committee.

(3) Strengthened  legal basis for each
government's export control system, including, as
appropriate, increased penalties and statutes of
limitations.

(4) Harmonization of export control
documentation by the participating governments to
verify the movementfogoods and technology subject
to controls by the Committee.

(5) Improved procedures for coordination and

January 1, 2018



Legal Authority

exchange of information concerning violations of the
agreement of the Committee.

(6) Procedures for effective implementation of the
agreement throkg uniform and consistent
interpretations of export controls agreed to by the
governments participating in the Committee.

(7) Coordination of national licensing and
enforcement efforts by governments participating in
the Committee, including sufficient tewical
expertise to assess the licensing status of exports and
to ensure endse verification.

(8) More effective procedures for enforcing
export controls, including adequate training,
resources, and authority for enforcement officers to
investigate andnevent illegal exports.

(9) Agreement to provide adequate resources to
enhance the functioning of individual national export
control systems and of the Committee.

(10) Improved enforcement and compliance
with the agreement through elimination of
unnecessary export controls and maintenance of an
effective control list.

(11) Agreement to enhance cooperation among
members of the Committee in obtaining the
agreement of governments outside the Committee to
restrict the export of goods and technology the
International Control List, to establish an ongoing
mechanism in the Committee to coordinate planning
and implementation of export control measures
related to such agreements, and to remove items from
the International Control List if such items cionte
to be available to controlled countries or if the control
of such items no longer serves the common strategic
objectives of the members of the Committee.

For purposes of reviews of the International Control
List, the President may include as advistwsthe
United States delegation to the Committee
representatives of industry who are knowledgeable
with respect to the items being reviewed.

Certain

() Commercial with

Countries--

Agreements

(1) Any United States firm, enterprise, or other
nongovernmetal entity which, enters into an
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agreement with any agency of the government of a
controlled country that calls for the encouragement of
technical cooperation and is intended to result in the
export from the United States to the other party of
unpublishedtechnical data of United States origin,
shall report to the Secretary the agneat with such
agency in sufficient detail.

(2) The provisions of paragraph (1) shall not
apply to colleges, universities, or other educational
institutions.

(k) Negotiations with Other Countries. The
Secretary of State, in consultation with the Secretary
of Defense, the Secretary of Commerce, and the
heads of other appropriate departments and agencies,
shall be responsible for conducting negotiations with
other countries, including those countries not
participating in the group known as the Coordinating
Committee, regarding their cooperation in restricting
the export of goods and technology in order to carry
out the policy set forth in secti@{9) of this Act,as
authorized by subsectidn) of this section, including
negotiations with respect to which goods and
technology should be subject to multilaterally agreed
export restrictions and what conditions should apply
for exceptions for those restrictions. Irsea where
such negotiations produce agreements on export
restrictions comparable in practice to those
maintained by the Coordin