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Office of the Secretary -
ISSUANCE OF NEW BOYCOTT GUIDELINES

JANUARY 20, 1978.

The Treasury Department today

issued new guidelines, consisting of
questions and answers, relating to the
provisions of the Tax Reform Act of
1976 which deny certain tax benefits
for participation in or cooperation
"with international boycotts.

i The new guidelines supersede earlier
"sets of guidelines issued November 4,
1976 (Treasury news release WS-1156),
December 30, 1976 (WS-1239), and
August 12, 1977 (B-390), and published
in the FEpERAL REGISTER on November
11, 1976, January 5, 1977, and August
17, 1977, respectively. The guidelines
issued today generally are effective for
operations occurring after, requests re-
ceived after, and agreements made
after November 3, 1976. As qualified
by the following exceptions, this effec-
tive date affords a retroactive benefit
to taxpayers who can claim the advan-
tage of any rule in today’s guidelines

which is more favorable than previous -

guidelines. There are five exceptions
to this general effective date:

First: Until February 13, 1978, af-
fected persons will be entitled to the
benefits of any previously published
Treasury guidelines with respect to
any specific issue covered in parts H
through M of the guidelines.

Second: In the case of binding con-
tracts entered into before October 25,
19717, operations that do not constitute
participation in or cooperation with an
international boycott, under any previ-
ously published Treasury guideline
will not constitute participation in or
cooperation with an international boy-
cott until July 1, 1978. .

Third: In the case of binding con-
tracts entered into before February 13,
1978, but after October 24, 1977, oper-
ations that do not constitute participa-
tion in or cooperation with an interna-
tional boycott under the August 12,
¢1977, guidelines will not constitute
participation in or cooperation with an
irsl)t':le;national boycott until January.1,
1979.

Fourth: In the case of binding con-
tracts entered into before February 13,
.1978, guidelines H-1B, H-8, H-29A, H-

. 29B, I-8, J-11, and K-5 of today’'s
- guidelines will not be effective until
,July 1, 1978. .

r PFifth: If a particular guideline in
"parts A through G or N through O of

; today’s guidelines results in an in-

i crease in the reporting burden or tax

v liability of a person, that answer will
 be effective for taxable years ending
" after January 20, 1978.

¢ Although the guidelines issued
today differ in many respects from
earlier guidelines, substantial revisions
are reflected in guidelines A-3, A-10B,

NOTICES
A-14A, A-14B, A-23, D-3, D-4, D-5, F-

. 2, H-1B, H-2B, H-29A, H-29B, H-32,

H-33, H-34, I-8, J-2A, J-2B, J-5, J-11,
K-5, M-5, N-1A, N-1B, and N-2.
The principal authors of these

- guidelines were John C. Holberton, -

Russell L. Munk, and Leonard E.
Santos of the Office of the Secretary
of the Treasury.

Contact: Robert E. Nipp, 202-566-
5328.

DEPARTMEN’I OF THE TREASURY Gumm.nms

BOYCOTT Pnovxsxoxs (SECTION 999) OF THE
INTERNAL REVENUE CODE

Table of Contents

A. Boycott reports.

B. Definition of “operations.”

C. Definition of “reason to know” of offi-
cial requirement of boycott participation.

D. Definition of “clearly separate and
identifiable operations.”

E. Effective date provisions.

T. International boycott factor and spe-
cifically attributahle taxes and income.

G. Determinations.

H. Definition of an agreement to partici-
pate in or.cooperate with a boycott (section
999 (bX(3)).

1. Refraining from doing business W1th or
in a  boycotted country (section
999(b)(3)(AXIN. .

J. Refraining from doing business with
any U.S. person engaged in trade in a boy-
cotted country (section 999(bX(3)(A)i1)).

K. Refrdining from ‘doing business with
any company whose ownership or manage-
ment in made up, in whole or in part, of in-

. dividuals of a particular nationality, race, or

religion (section 999(b)(3)(AXii)).

L. Refraining from employing individuals
of a particular nationality, race, or religion
(section 999(b)(3)(A){v)).

M. As a condition of the sale of a product,
refraining from .shipping or-insuring that
product on a carrier owned, leased, or oper-
ated by a person who does not participate in
or cooperate with an international boycott
(section 999(b)(3)(B)).

N. Reduction of foreign tax credit.

O. Subpart F income.

In the questions and answers: .

(a) Company A and company B are com-
panies organized under the laws of one of
the States of the United States;

(b) Company C, company D, and company
E (and bank C and bank D), unless other-
wise stated in the question, are companies
organized under the laws of any country, in-
cluding the United States;

(¢) Country X is a boycotting country,
which, inter alia, boycotts country Y;

(d) Country Y is a country boycotted by
county X;

(e) Country Z is any country and may be
the United States; a boycotting country, or
a boycotted country;

(£) All references to “sections” are to sec-
tions of the Internal Revenue Code of 1954,
as amended; .

(g) In parts H-M in instances where the
action described in the question by itself
does not, according to the answer, provide
sufficient evidence to support an inference
that an agreement under section 999(bX}3)
exists, an overall course of conduct which
includes such action in addition to other
factors could support such an inference;
whether an agreement can be inferred from

a given course of conduct is an evidentiary
questlon which turns on the probative value
of particular facts and circumstances; the
examples offered in parts H-M are fllustra-
tive, not comprehensive; and

(h) In many questions in part H-M, a
person deals with either country X or the
government, a compnay or a national of
country X. The result reached in the answer
to each of those questions would be the
same irrespective of whether the person iy
an individual, a company or any other type
of person, and whether the person dealt
with is country X or the government, & com-
pany or a national of country X.

BoycoTT REPORTS
A-1. Q. Who must report as required by

section 999(a)?

A. Generally, a U.S. person (within the
meaning of section 7701(a)(30)) is required
to report under section 999(a) if it— -

1. Has operations; or

2. Is a member of a controlled group
(within the meaning of section 993(a)(3)), a
member of which has operations; or

3. Is a U.S. shareholder (within the mean-
ing of section 951(b)) of a foreign corpora-
tion that has operations, but only if the
U.S. shareholder owns (within the meaning
of section 958(a)) stock of that forelgn cor«
poration; or .

4. Is a partner in a paftnership that has
operations (see, however, answer A-17); or

5. Is treated under section 671 as the
owner of a trust that has operations.

in or related to a boycotting country (or
with the government, 2 company, or a na.
tional of a boycotting country). A person
(within the meaning of section 7701¢2)(1))
that is not a U.S. person is required to

* report under section 999¢(n) if it satisfies any

one of the five conditivus specified above
and it either claims the benefit of the for.
elgn tax credit under section 901 or owns
stock of a DISC. For purposes of section
999(a), a foreign corporation engaged in a
trade or business in the United States is not
a U.S. person.

If a person controls a corporation within
the meaning of section 304(c) and that
person is required to report under section
999(a), then under seztion 999(e) that
person must report whether the corporatfon
participated in or cooperated with the boy-
cott. If the corporation is required to report
under section 999(a), then under section
999(e) the corporation must report whether
the person participated in or cooperated
with the boycott.

A boycotting country is—

(1) Any country that is on the list main-
tained by the Secretary under section
999¢a)(3), or

(ii) Any country not on the list main.
tained by the Secretary under section
999(a)(3), in which the person required to
file the report (or a member of the con-
trolled group that includes that person) has
operations, and which that person knows or
has reason to know requires any person to
participate in or cooperate with an interna.
tional boycott that is not excepted by sec-
tion 999(b)(4) (A), (B), or (C). Thus, even if
the boycott participation required of the
person reporting the operation iIs excepted
by section 999(b)(4) (A) (B), or (C), if that
person knows or has reason to know that
boycott participation not excepted by sec.
tion 999(b)(4) (A), (B), or (C) is required of
any other person, the country Is a boycott.
ing country. .
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If the person reqmred to file the report (or
a member of the controlled group that in.
cludes that person) has operations related
to a country, but not operations in that
country, that country is not a boycotting
country with respect to that person unless it
. is on the list maintained by the Secretary
under section 899(a)(3). (For the definition
‘of operations in or related to a country, see
the questions and answers under part B.)

_ A-2. Q. Do the reporting requirements of
section 999(a) that refer to “U.S-sharehold-
ers” of foreign corporations require-U.S. mi-
nority shareholders to report the operations
of such foreign corporations?

A. Yes. Under section 951(b) the term
“7.S. shareholder” includes any U.S. person
who owns (within the meaning of section
(958(2)), or is considered as owning (by the
application of the rules of ownership of sec-
tion 958(b)), 10 percent or more of the total
combined voting power of all classes of
stock entitled to vote of such foreign corpo-
ration. The reporting requirement applies
even if the U.S. shareholder is a minority
shareholder and even if the foreign corpora-
tion is not a controlled foreign corporation
within the meaning of section 957(a). How-
ever, as stated in answer A-1, the reporting
requirement applies only to minority share-
holders-that actually own some stock within
the meaning of section 958(2).

A-3 Q. If one member of a controlled
group -of corporations (within the meaning
of section 993(aX3)) files a report under sec-

- tion 999(s) with respect to the reportable
operations of all members of that group, is
this sufficient to discharge the reporting ob-
ligation of all members of the group?

A. Generally, every member of a con-
trolled group of corporations (within the
meaning of section 993(2)(3)) is required to
report under section 999(a) if any member
of the controlled group has operations in or
related to a boycotting country. There are,
however, two exceptions to this rule. First:
A common parent (as defined in the regula-
tions under section 1504) may file the report
under section 999(a) on behalf of all the

members of a controlled group that join--

with the common parent in the filing of a
consolidated income tax return, and thereby
discharge the obligation of each such
member to file the report. Second: The re-

-~ quirement’ that each member of the con-
trolled group filé a report under section
999%(a) is waived for each such member who,
for its own taxable year:

1. Had no operations (other than those
that meet the requirements of Answer A-20)
in or related to a boycotting country (or
with the government, a company, or a na-
tional of a boycotting country) and owned
no stock, directly or indirectly, of any corpo-
ration having such operations; and

2. Received no request to participate in or
cooperate with an international boycott and
owned no riock, directly or indirectly, of

' any corpbration receiving such a. request;

and
3. Is not entitled to (or forfeits) any bene-
fits of deferral, DISC, or -the foreign tax
credit; and
4. Attaches to its income tax return a cer-
- tificate signed by 2 person authorized to
sign the tax return of the common parent

certifying that the common parent filed a -

form 5713 on behalf of such member.

A-4. Q. If one U.S. shareholder of a for-
eign corporation files a report under section
99%(a) in respect of the reportable oper-
ations of the foreign corporation, is this suf-
ficient to discharge the reporting obliga-

NOTICES

tions of all U.S. shareholders of the forelgn
corporation in respect of that corporation’s
operations?

A. No. Each U.S, shareholder of a foreign
corporation must file the section £99(a)
report in respect of the activities of that
corporation. However, if two or more U.S.
shareholders of 2 foreign corporation are In-
cluded in the same consolldated return, only
one report need be filed with respect to all
U.S. shareholders Included in the return.

A-5, Q. How will the reporting require-
ments under section 995(2) be satisfied?

A. A taxpayer required to file an interna-
tional boycott report under section 999(a)
will fulfill this requirement by filing IRS
Form 5713, “International Boycott Report,”
and all applicable suppotting schedules and
forms contained in the taxpayer’s income
tax returns that indicate the amounts and
computations of benefits denled under see-
tlons 908(a), 952(aX3), and 995(bX1IXF) of
the Internel Revenue Code,

A-6. Q. What degree of confidentiality
will the international boycott reports sub-
mitted by taxpayers recelve?

A. The reports by taxpayers will be sub-
mitted as part of the income tax return and,
therefore, will be accorded the same degree
of confidential treatment under section 6103
as any other information contained In an
income tax return.

A-7. Q. Where and how should the Form
5713 be filed?

A. The Form 5713 should be filed tn dupli-
cate by all reporting taxpayers. One copy of
Form 5713 should be sent to the Internal
Revenue Service, 11601 Roosevelt Blvd,
Philadelphia, Pa. 19155, and the other copy
of Form 5713 should be attached to the tax-
payer’s Income tax return that s filed with
the taxpayer’s customary Internal Revenue
Service Center.

A-8. Q. Do Individuals as well as corpora-
tions use Form 57137

A, Yes. All taxpayers required to file &
report under scction 999(a) use IRS Form
5713, However, some parts of the form
apply to corporations only; individual tax-
payers can ignore these parts and complete
only the parts relevant to individuals,

A-9. Q. Section 998(b)(4) permits a person
to agree to comply with certain laws with-
out being treated as having agreed to par-
ticipate in or cooperate with an Internation-
al boycott. In the course of its operations in
or related to a boycotting country, a person
agrees to comply with a prohibition on im-
portation and exportation that is described
in section 99%(bX4)B) and section
999(b)(4)XC). Is that person required to
report the operations on Form 57132

A, Yes, although agreements described In
section 999(b)(4) (B) and (C) do not consti-
tute participation in or cooperation with an
international boycott, the operations in or
related to a boycotting country must be re-
ported on Form 5713.

A-10A. Q. Section 999(b)(4)X(A) permits a
person to meet requirements imposed by a
foreign country with respect to an interna-
tional boycott if U.S. law or regulations, or
an Executive order, sanctions participation
in or cooperation with that International
boycott. If a person’s operations fall within
this exception, is the person required to
‘report such operations?

A. No. The reporting requirecments with
respect to operations under such interna-
tional boycotts are walved.

A-10B. Q. Certain types of conduct that
would otherwise be covered under section
999 of the Internal Revenue Code are not
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covered by, or are excepted from the penal-
ties of, the Export Administration Amend-
ments of 1977, Are those types of conduct
permitted under section 999(bX4XA) of the
Internal Revenue Code and thereby exempt
from the coverage of section 9992

A. No. Both the reporting requirements of
section 999 and the sanctions of sections
908(a), 852(aX3), and 995(bX1XF) apply to
those types of conduct. The exception of
section 999(bX4XA) applies to an interna-
tfonal boycott such as the embargo against
Rhodesia in which the United States par-
ticlpates or with which the-United States
cooperates pursuant to US. law or regula-
tions or to an Executive order.

A-11. Q. Company C sells goods or services
cutslde a boycotting country to a person
that Is not a boycotting country, or the gov-
ernment, & company, or a national of a boy-
cotting country. Company C knows or has
reason to know that person in turn will
elther use the goods or services in a boycott-
ing country, or will sell the goods or services
for use in a boycotting country. Is company
C required to report its sale of goods or ser-
vices to that person?

A. Although the sale of the goods or ser-
%ices by company C constitutes an operation
of company C related to a boycotting coun-
try (see answer B-1), the ent that
company C report the sale is waived, pro-
vided that in connection with the operation
company C does not receive a request to
participate In or cooperate with an interna-
tlonal boycott (within the meaning of sec-
tion 998(bX3)), company C does not partici-
pate in or cooperate with an international
boycott, and facilitation of participation in
or cooperation with an international boy-
cott was not one of the principal purposes
for company C’s entering into eitheér the re-
1ationship or the transaction between com-
pany C.and the other person. If facilitation
of boycott participation or cooperation is a
principal purpose of the relationship or the
transaction, then company C’s failure to
report the sale of the goods or services to
the other person is a willful faflure to
report within the meaning of section 99%(1).
‘The result in this answer wounld be the same
were company C an individual or any other
type of person, or if company C did other
business with the other person outside a
boycotting country.

A-12. Q. Company A is a U.S. shareholder
(within the meaning of section 951(b)) of
company C, a foreign corporation that is
not a member of a controlled group that in-
cludes company A. Company A has a tax-
able year ending January 31, and company
C has a taxable year ending June 30. Both
companies have operations in country X,
which is on the list maintained pursuant to

‘section 999%(a)}3). Who should file Form

5713 and for what period?

A. As indicated in answer A-1, company C
need not {ile Form 5713 unless it claims the
benefit of the forelgn tax credit under sec-
tion 901 or owns stock of 2 DISC., Company
A must {ile Form 5713 for its taxable year
ending January 31, and must report oper-
ations of company C during company C’s
taxable year ending within the period cov-
ered by company A’s report.

A-13. Q. In the case of a Form 5713 filed
by a member of a controlled group, what
period of time should be reflected in the
report, and when should the report be filed?

A. Each person described in Answer A-1
(“reporting person’) is required to report all
reportable operations, requests and partici-
pation or cooperation of each member of
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the controlled group for each member’s tax-
able year that ends with or within the

common taxable year of the controlled.

group that ends with or within the taxable
year of the reporting person. .

In addition, each reporting person is re-
quired to report all -reportable operations,
requests and, participation or cooperation of
each foreign corporation having & United
States shareholder that is a member of the
controlled group. Such operations, requests
and participation or cooperation of a foi-
elgn corporation-are reported for the for-
eign corporation’s taxable year that ends
with or within the taxable year of the
United States shareholder that ends with or
within the common taxable year of the con-
trolled group that ends with or within the
taxable year of the reporting person. -

In general, the common taxable year of
the controlled group is the taxable year of
the common parent of the controlled group.
However, the members of the controlled
group may elect the taxable year of one of
the members of the controlled group to
servé as the common taxable year of the
controlled group. In the event that no
common parent exists and that no common
taxable year election has been made, the
common taxable year of the controlled
group will be the taxable year of the
member of the controlled group whose tax-
able year ends latest in thé calendar year,

In general, if a common taxable year elec-
tion is made, it must be consented to in writ-
ing by each member of the controlled group.
A common parent may, however, consent to
the common taxable year election on behalf
of all members of the controlled group that
join with the common parent in the filing of
a consolidated income tax return. In addi-
tion, foreign corporations that are members
of the controlled group need not sign the
consent if they are not required to report
under Answer A-1. (However, if a foreign
corporation is required to report in a year
subsequent to the year in which a common
taxable year election is made by the domes-
tic members of -the controlled group, it will
be bound by the common taxable year elec-
tion previously made by the group.) The
consents must be attached to each member’s
Form 5713 filed during the first taxable
year of such member to which the common
taxable year election applies. The common
taxable year election is a binding election
and is made only once. Approval of fhe Sec-
retary of the Treasury or his delegate is re-
quired for any changes in the common tax-
able year.

Each reporting person will use its normal
taxable year for making adjustments re-
quired under sections 908(a), 952(a)(3) and
995(b)(1)(F), and for, all purposes other than
reporting and computing the international
boycott factor. For example, if the report-
ing person uses the international boycott
factor, the international boycott factor will
be applied to the reporting person’s normal
taxable year for determining the reporting
person’s adjustments under sections 908(a),
952(a)(3) and 995(b)(1)(F).

More details concerning the time period
covered In the international boycott report

“are contained in the instructions to Form
5713, Details concerning the time period
covered in the international boycott factor
are. contained in the instructions to Form
§713 and in Temp. Regs. § 7.999-1 and Pro-
posed Regs. § 1.999-1.

As stated in Answer A-T7, the reporting
person’s Form 5713 Is filed at the time the
reporting person {iles its income tax retwrn.

NOTICES

A-14A. Q. Company A is a U.S. corpora-
tion and.is required to report under section’
999(a). Company A Is also a subsidiary or a-
sister of a foreign corporation that is not re-
quired to report under section 999(a). Is
Company A required t6 report the oper-
ations, requests and participation or cooper-
:ta;.ition of the foreign parent or sister corpora-

on?

A. Generslly, under section 999(a) and
Answer A-1, a person required to report
must report the operations, requests and
participation or codperation of all members

of the controlled group of which it is a-

member. However, if the foreign parent or
sister corporation is not otherwise required
to report, the requirement that' Company A
‘report the operations, requests and partici-
pation or cooperation of the foreign parent
or sister corporation will be waived if Com-
pany A—

1. Is not entitled to any benefits of defer-
ral, DISC, or the foreign tax credit, or

2. Applies the international boycott
factor, and forfeits all the benefits of defer-
ral, DISC and the foreign tax credit to
which it is entitled (i.e., applies an interna-
tional hoycott- factor of one under sections
908(a), 952(a)(3), and 995(b)(1)(F)), or

3. Identifies specifically attributable taxes
and income, and forfeits all the benefits of
deferral, DISC, and the foreign tax credit
attributable to: (a) operations related to
boycotting countries in connection with
which there was participation in or coopera-
tion with an international boycott; or (b)
operations in boycotting countries which
have not been clearly demonstrated to be
clearly separate and identifiable from oper-
ations in connection- with which there was
participation in or cooperation with an in-
ternational boycott.

Although the requirement that Company
A report operations, requests and the par-
ticipation or cooperation of -its foreign
parent or sister corporations may be waived,
Company A must report all operations, re-
quests and participation or cooperation—

(D) Of itself, and

(ii) Of all United States members of each

. controlled group of which Company A is a

member, and
(iii) Of all foreign corporations of which

- Company A is a United States shareholder

.within the meaning of section 951(b), but
only if Company A owns (within the mean-
ing of section 958(a)) stock of thie foreign
corporation.

If Company A _is required to report on
behalf of a foreign.corporation under (iii)
above, it must report all operations, re-
quests and participation or cooperation of
“the foreign corporation, even if conducted
or received by the foreign corporation in
connection with operations that are not ef-
fectively connected with a United States
trade or business.

A-14B. Q. Company C, a foreign corpora-
tion engaged in operations in the United
States through U.S. Branch A, is required to
report under section 999(a). Company C

- may also have .a parent, subsidiaries or

sister- corporations that are mnot United
States persons. Is Company C required to
report either the operations, requests and
participation or cooperation of its non-U.S.

parent, subsidiaries or sister corporations or

its own operations, requests and participa-
tion or cooperation that do not relate to
Branch A? .

A. Generally, under section 999(a) and
Answer A-1, a person required to report
must report the. operations, requests and

participation or cooperation of all members
of the controlled group of which it is a
member. However, the requirement that
Company C report the operations, requests
and participation or cooperation of its non«
U.S parent, subsidiaries or sister corpora«
tions and its own operations, requests and
participation or cooperation that do not
relate to Branch A will be walved If Compa-
ny C—

1. Is not entitled to any benefits of defer-
ral, DISC, or the foreign tax credit, or

2. Applies the international boycott
factor, and forfeits all the benefits of defer«
ral, DISC and the forelgn tax credit to
which it is entitled (i.e,, applles an {nterna-
tional boycott factor of one under sectiony
908(a), 952(a)(3), and 995(b)(1)X(F)), or -

3. Identifies specifically attributable taxes
and income, and forfeits all the benefits of
deferral, DISC, and the foreign tax credit
attributable to: (a) operations related to
boycotting countries in connection with
which there was participation in or coopern«

‘tion with an international boycott; or (b)

operations in boycotting countries which
have not been clearly demonstrated to be
clearly separate and identifiable from oper-
ations in connection with which there way
participation in or cooperation with an in-

.ternational boycott.

Although there may be a waiver of the re-
quirement that Company C report the opor«
ations, requests and participation or cooper-
ation of its non-U.S. parent, subsidiarles, or

“sister corporations and of itself to the

extent that the operations, requests and
participation or cooperation do not relate to
Branch A, Company C must report all oper-
atlons, requests and participation or cooper«
ation—

(1) Of Branch A, ancl

(ii) Of all United States members of each
controlled group of which Company C s a
member.

Company C is, moreover, required to
report all the operations, requests and par-
ticipation or cooperation of Branch A, even
if conducted or received by Branch A {n con-

.nection with operations that are not effecs

tively connected with a United States trade
or business. In addition, if Company C or
any member of a controlled group of ¢corpo-
rations that includes Company C engages in
operations in the United States directly (i.o.
not through Branch A), and those oper-
ations are also operations in or related to 8
boycotting country, then those operations,
as well as all requests and particlpation or
cooperation relating to those operations,
must be reported by Company C.

A-15. Q. Company C recelves an unsolicit.
ed invitation to tender for a contract for the
construction of an incdustrial plant in Coun-
try X. The tender documents contain a pro«
vision stating that the person inviting the
tender will ‘not enter into the contract
unless the successful tenderer makes an
agreement described in section 999(bX(3).
Company C does not respond to the unsoli-
cited invitation. Is Company C required to
report the invitation under section 999¢a)(2)
as a request to-participate in or cooperate
with an international boycott?

A, No. The section 999(a)(2) reporting re«
quirement will be walved provided that
Company C neither solicited the invitation
to tender nor responded to the invitation.
This answer would be the same were Com-
pany C an individual or any other type of
person.

A-16. Q. Before May 13, 1977, Company C
received requests to comply with interna«
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tional boycotts. Company C preserved the
requests that were evidenced in writing and
preserved the notations it made concerning
the details of oral requests.” When Form

5713 was issued on May 13, 1977, it required
" more details concerning the requsts made of

Company C than were preserved, and many

of those details can no longer be ascer-

tained. Will Company C's report under sec-
tion 999(a)(2) be deemed deficient?

_A. On October 4, 1976, Company C was

put on notice that it would be required to

document boycott requests received after

November 3, 1976. Form 5713 does not re-

quire any details that would not have been

preserved by a prudent person having such
notice. In addition, under Answer A-15, the
reporting requirements of section 993(a}(2)
have been waived for certain unsolicited
boycott requests. If Company C does not
supply the required information with re-
spect to the remaining requests that were
either solicited or responded to, its report
will be deficient. This answer would be the
- same were Company C an individual or any
other type of person.
A-117. Q. A United States partnership con-
sisting of 100 United States partners has op-
. erations in or related to a boycotting coun-
try, or with the government, s company, or
a national of a boycotting country. Is each
partner required to file Form 5713?

A, Generally, if a partnership has oper-
ations in or related to a boycotting country,
or with the government, & company, or a na-
tional of a boycotting country, each partner
is required to file Form 5713. However, if
the partnership files Form 5713 with its in-
formation. return and has no operations for
the taxable year that constitute participa-
tion in or cooperation with an international
boycott, then the requirement that each
partner file Form 5713 will be waived for
each partner that has no operations in or
related to 2 boycotting country, or with the
government, & company, or 2 national of a
boycotting country other than operations
that are reported on the Form 5713 filed by
-the partnership.

- A-18. Q. A TUnited States shareholder
(within the meaning of section 951(2)) owns
stock of Company C, a foreign corporation
that has operations in Country 3, but the
United States shareholder-does not have ef-
fective control over Company C. The United
States shareholder is required to report
under section 999(2). The United States
shareholder requests information from
Company C in order to meet its reporting
obligations under section 899(a). Company
C refuses to provide (or is prevented by
local law, regulation, or practice from pro-
viding) that information. Will the United
States shareholder be subject to the section
999(f) penalties for willful failure to report
the activities of Company C?

A. ‘The United States shareholder must
report on the basis of that information that
is reasonably available to it. For example, in
most cases it will be aware that Company C
has operations in or related to Country X,
even though it is not aware of the oper-
ational details. The United -States share-
Tholder must report on Form 5713 that Com-
pany C has operations in or related to Coun-
try X. The- United States shareholder
should also describe in a statement attached
to Form 5713 the good faith efforts that it
-has made to obtain all the information re-
quired under section 999(a). Although each
case must be resolved on the basis of the
particular facts and circumstances, the
United States shareholder will not be sub-

‘ NOTCES

Ject to the section 999(f) penailties for wiil-
ful failure to provide the information relat-
ing to Company C if {t can demonstrate that
it made good faith efforts to obtain the in-
formation-but was denfed the information
by Company C.

A-19. Q. The facts am the same as In
Question A-18 except that* the United
States shareholder owns less than 50 per-
cent of the stock of Company C and Compa-
ny C is not a controlled foreign corporation,
What are the tax sanctions to which the
United States shareholder will be subject?

A, Since Company C is neither a con-
trolled foreign corporation nor a DISC, the
sanctlons of sectlon 852(aX3) and
995(b)(1XF) are not relevant. However, the
United States shareholder will be subject to
the sanctions of section 908(a). Thus, If the
United States shareholder applies an inter-
national boycott factor, that factor Is ap-
plied to its forelgn tax credits in accordance
with Answers F-5, N~1A and N-2. If the
United States shareholder identifies specifi-
eauy attributable taxes and income under
~“section 899(c)(2), it will lose its sectlon 802
indirect foreign tax credit for those taxes
paid by Company C that the United States
shareholder cannot demonstrate are attrib-
utable to Company C's operations that are:

(a) Not in or related to a hoyeotting coun-

try;

(b) Related to g boycotting country and in
connection with which there was no particl-
pation in or cooperation with an interna-
tional boycott; or

(¢) In 8 boycotting country and have been
clearly demonstrated to be clearly separate
and identifiable from operations in connec~
tion with which there was participation In
or m;o:.ooperattion with an i{nternat{ional boy-
co

(To determine whether Company A will
lose its section 901 direct foreign tax credit
for income tax withheld by Country X on
dividends paid by Company C to Company

- A, see Answer N-3.)

A-20. Q. Individusl G Is a national of
Country X, which is on the list maintained
by the Secretary. G engages in an operation
with Company C. For example, if Company
C were a8 bank, the operation might involve
a deposit by G, or {f Company C were an
automobile dealer, the operation might in-
volve the purchase of & car, or if Company
¢ were a stockbroker, the operation might
{nvolve the purchase or sale of a security, or
if Company C were a hotel, the operation
might involve the letting of & room. Irre-
spective of the specific nature of the oper-
ation, the agreement under which the oper-
ation Is consummated is the same agree-
ment that Company C requires of all other
customers. Company C is aware of G's na-
tionality, but participation in or cooperation
with an international boycott is nelther con-
templated nor required as a condition of G's
willingness to enter into the operation with
Company C., Under section 889(a), what are
the reporting obligations of Company C
with respect to these operations?

A. In many business operations, there will
be incidental contacts between the nationals
or business enterprises of boycotting coun-
trles and persons from other countries.
Company C's obligation to report these incl-
dental contacts under section 899(a) will be
waived provided that the contacts satisfy
the following criteria:

1. All aspects of the operation contemplat-
ed by the parties are carrled on outside a
boycotting country; and
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2, No request for an agreement described
in section 999(bX3) is made or received by
any party to the operation; and

3. There is no such agreement in connee-
tlon with the operation; and

4. 2. The operation does not involve the
importation of property, funds or services
from or produced in a boycotting countiry
and Company C does not know or have
reason to know that the property, funds or
services Involved in the operation will be
used, consumed or disposed of in a boycott-
ing country, or

b. The value of the property, funds or ser-
vices involved in the operation does not
exceed $5,000.

The answer to the question would be the
same {{ Company C were an individual or
any other type of person and if G were a
corporation or any other type of person.

A-21, Q. Individual G, a US. citizen, owns
15 percent of the stock of Company A. Com-

pany A has operations in Country X. Is In-
dividual G required to report the operations
of Company A?

A. An individual generally is not required
to report the operations of a domestic cor-
poration of which the individual is a share-
holder. However, if Individual G controls
(within the meaning of section 304(c)) Com-
pany A and if Individual G is required to
report under section 999(a), then under sec-
tion 999(e) Individusl G must report wheth-
er Company A participated in or cooperated
with an international boycott.

A-22. Q. Companles C, D, and E are all
U.S. or forelgn corporations reporting on a
celendar year basis. Companies C, D, and E
each had operations in Country X during
the calendar year and were each required to
{ile Form 5713. From January 1 to June 1,
Company C owned more than 50 percent of
the stock of Company D. On June 1, Com-~
pany E acquired more that 50 percent of the
stock of Company D. What operations must
be reflected {n the Forms 5713 {iled by Com-
panies C, D, and E for the calendar year?

A. The Form 5713 {iled by Company C
must reflect the operations of Company C
for the entire calendar year and the oper-
ations of Company D for the period Janu-
ary 1-May 31. The Form 5713 {iled by Com-
pany E must reflect the operations of Com-
pany E for the entire calendar year and the
operations of Company D for the period
June 1-December 31. The Form 5713 filed
by Company D must reflect the operations
of Company D {or the entire calendar year,
the operations of Company C for the period
Jonuary 1-May 31 and the operations of
Company E for the perlod June 1-December
31. I the sale of stock had occurred during
the first 30 days of the calendar year, the
requirement that Company C report the op-
erations of Company D and that Company
D report the operations of Company C for
the period of 30 days or less would be
walved unless under Reg. §1.1502-76(bX5)
Company D is included in the consolidated
return {iled by Company C for that period.
The requirement that Company D report
the operations of Company E, and that
Company E report the operations of Com--
pany D for the period of 30 days or less
would also be waived unless under Reg.
§1.1502-76(bX5) Company D is Included in
the consolidated return filed by Company E
for that period. Similarly, if the sale of
stock had occurred during the last 30 dass
of the calendar year, the requirement that
Company C report the operations of Com-
pany D and that Company D report. the op-
erations of Company C for the period of 30

*
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days or less would be walved unless under
Reg. § 1.1502-76(b)(6) Company D is includ-
ed in the consolidated return filed by Com-
pany C for that perlod, and the requirement
that Company D report the-operations of

. Company E and that Company E report the
operations of Company D for the period of
30 days or less would be weaived unless under
Reg. § 1.1502-76(b)(5) Company D is includ-
ed in the consolidated return filed by Com-
pany E for that period. )

A-23. Q. In 1977, Company A owns more
that 10 percent and up to 50 percent of the
stock of Company C, & foreign corporation
that has operations in Country X that con-
stitute participation in.or cooperation with
an international boycott. Company C is not
8 controlled foreign corporation. Company
A reports on a calendar year basis and com-
putes its loss of tax benefits using the sec-
tlon 999(c)(2) specific attribution of taxes
and income method. Company C pays no
dividend in 1977, but pays a dividend in 1978
attributable to its 1977 earnings.

In 1978 neither Company A nor Company
C has operations in any boycotting country.
Company A claims a foreign tax credit
under section 902 in 1978 in respect of the
taxes paid by Company C. For which year,
1977 or 1978, must Company A report the
operations of Company C, and for which
year is the sanction of section 908(a) appli-
cahle?

A, Company C's operations are reported
by Company A in 1977. The sanction of sec-

tion 908(a) is applicable to Company A’s for-

elgn tax credits in 1978. Accordingly, in 1978
Company A will lose that portion of the sec-
tion 902 forelgn tax credits specifically at-
tributable to Company C's 1977 boycott op-
erations, In this case, even though in 1978
Company A and Company C have no oper-
ations that are required to be reported by
Company A on Form 5713, Company A must
nevertheless file Form 6713 in 1978 (which
will show no reportable operations) and
complete Schedules B and C to Form 5713,
on which Company A will show the loss of
the section 902 foreign tax credits attribut-
?3'11?1 to Company C's boycott operations for

Had Company C been a controlled foreign
corporation, section 952(aX3) would have
applied to require Company A to take into
income in 1977 its pro rata share of Compa-

ny C’s income attributable to boycotting op-___

erations, In addition, under section 908(a),
Company A would lose in, 1977 the section
960 foreign tax credits accompanying Com-
pany C’s income included in Company A’s

income under section 952(a)(3).

B. DEFINITION OF “OPERATIONS"

B-1. Q. Under what circumstances does a
person have operations in, or related to, a
boycotting country (or with the govern-
ment, a company or a national of that
country)?

A. A person has operations in, or related

to, & boycotting country (or with the gov-.

ernment, a company, or & national of that
country) if the operation in which it en-
gages:

1. Is carried on in whole or part in a boy-
cotting country (“in a boycotting country”);

2, Is carried on outside a boycotting coun-
try either for or with the government, a
company, or a national of a boycotting
country (“with the government, a company,
or a national of a boycotting country’); or

3. Is carried on outside a boycotting coun-
try for the government, 2 company, or a na-
tional of a non-boycotting country if the

NOTICES

person having the operation knows or has
reason to know that the specific goods, ser-
vices or funds produced by the operation
are intended for use in a boycotting coun-
try, for use by or the benefit of the govern-
ment, a company, or a national of a boycott-

ing country, or use in forwarding or-trans-

porting to a boycotting country (“related to
a boycotting country”).

For purposes of applying the presumption
of section 999(b)(1) and the sanctions of sec-
tions 908(a), 952(2)(3), and 995(bX1XF), and
for purposes of computing the international
boycott factor, operations “with the govern-
ment, & company, or & national of a boycott-
ing country” that are carried out in whole
or in part in a boycotting country are
deemed to be operations “in a boycotting
country”, and operations with such govern-
ments, companies and nationals that are not
carried out in whole or in part in a boycott-
ing country are deemed to be operations
“related to a boycotting country.”

The term “operation” encompasses all
forms of business or commercial activities
and transactions (or parts of transactions),
whether or not productive of income, in-
cluding, but not limited to, selling; purchas-
ing; leasing; licensing; banking, financing
and similar activities; extracting; processing;
manufacturing; producing; constructing;
transporting; performing activities ancillary
to the foregoing (e.g., contract negotiating,
advertising, site selecting, ete.); and per-
forming services, whether or not ancillary
to the foregoing.

Operations described in principles 2 and 3
above are illustrated in the following two
examples:

(a) Company C engages in a Joint venture
manufacturing operation in a non-boycott-
ing country with Company D, a company in-
corporated under the laws of Country X. Al-
ternatively, Company C sells goods or ser-
vices to Company D in a non-boycotting
country. In both cases, Company C has op-
erations “with” a company of a boycotting
country.

(b) D, a national of a non-boycotting coun-
try, has a contract to construct a dam in
Country X. D subcontracts to Company C
for the manufacture of a generator for the
dam. The contract between D and Company
C and the generator specifications indicate
that the generator is for use in Country X.
‘The contract specifies delivery of the gener-
ator to D f.0,b. New York, Company C has
operations “related to” a boycotting coun-

B-2. Q. Individual G is & U.S. citizen living
in Country X. G is retired. G receives social
security payments and a pension, but has no
business activities. Does G have “oper-
ations” in, or related to, Country X?

A, No. G Is not engaged in any business or
commercial activities.

B-3. Q. Individual H is a U.S. citizen living
in Country X and working there as an em-
ployee. H earns & salary and has passive in-
vestment income, but has no business
income, Does H have “operations” in or re-
lated to Country X?

A. No. The performance of personal ser-
vices as an employee does not constitute an
“operation.”

C. DEFINITION OF “REASON 170 KNOW”
REQUIREMENT OF BOYCOTT PARTICIPATION

C-1. Q. Under what circumstances, in the
absence of a Treasury listing of a country
under section 99%9(a)3), will it be deemed
under section 999(a)}1)XB) that a person
knows or has reason to know that participa-

tion in or cooperation with an International
boycott is required as a condition of doing
business within such country or with the
government, a company, or & national of
such country?

A. A person will be deemed to know or
have reason to know that a country requires
participation in or cooperation with an in.
ternational boycott ns a condition of doing
business within a ccuntry or with the gov-
ernment, a company, or a national of @
country, if that person recelves what could
be interpreted as an official request of that
country to participate in or cooperate with
an international boycott or if that person
knows that others have recelved such re.
quests. Whether a request could be inter-
preted as an official request of a country de-
pends on an analysis of the facts and cir-
cumstances surrounding the request. How.
ever, the request need not be made directly
by a government official or representative
in order to be interpreted as an official re-
quest. For example, assume that Company
C has a contract with the government of a
boycotting country to build a dam {n that
country and is required under the contract
to require its subcontractors to agree to par-
ticipate in or cooperate with the boycott.
Assume further that Company C requires

- Subcontractor D to make such an agree-

ment as a condition of recelving the subcon-
tract to build a generator for the dam, Sub-
contractor D will be deemed to have reason
to know that participation in or cooperation
with an international boycott is a condition
of doing business within the boycotting
country or with the government, a compa-
ny, or a national of such country.

D. DEFINITION OF “CLEARLY SEPARATE AND
IDENTIFIABLE OPERATIONS"

D-1. Q. If a person or s member of a con«
trolled group (within the meaning of section
993(a)(3)) enters into an agreement that
constitutes participation in or cooperation

‘with an international boycott (within the

meaning of section 999(b)3)), what opor«
ations of that person or group will be con«
sidered to be operations in connection with
which such participation or cooperation oc-
curred?

A. All operations of that person or any
member of that group in—

(a) The country in connection with which
the agreement is made; an

(b) Any other country that requires par-
ticipation in or cooperation with the boycott
wl:g respect to which the agreement s
made

will be presumed to be operations in connec-
tion with which there was participation In
or cooperation with an International boy-
cott. (See, however, Answer D-4 for an ox-
ception to the presumption in the case of
agreements that are unintentional and un«
authorized and that relate to a minor aspect
of an operation.)

This presumption may bé rebutted, how-
ever, if the person (cr, if applicable, the U.S.
shareholder of a foreign corporation) or
member of the group clearly demonstrates
that a particular operation i3 a clearly sepa«
rate and {dentiffable operation from the op-
eration in connection with which the agree-
ment was made, and that no agreement con«
stituting participation in or cooperation
with an international boycott applied to, or
was made in connection with, such separate
and identifiable operation.

The presumption of participation in or
cooperation with the boycott will not apply
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with respect to operations outside the coun-
tries described in (2) and (b) above, but such
operations will be considered to be oper-
ations in connection with which there was
participation in or cooperation with an in-
ternational boycott if so warranted by the
facts. -

D-2. Q. Who has the burden of proof of

. clearly demonstrating that a particular op-
eration’ is a-“clearly separate and identifi-”
able operation” and that there was no par-
ticipation in or cooperation with an interna-
tional boycott in connection with that oper-
ation?

A, If a person or & member of a controlled
group has participated in or cooperated
with an international boycott in connection
with one or more of its operations, that
person (or, if applicable, the U.S. share-
holder of a ‘foreien corporation) or that
group bears the burden of proof of clearly
demonstrating- that any other operation is
clearly separate and identifiable from the
operation in connection with which such
participation or cooperation occurred and
that no such participation or cooperation

- occurred in connection with the separate
and identifiable operation.

D-3. Q. How can a taxpayer determine
what constitutes a “clearly separate and

- identifiable operation”?

A. The determination whether an oper-
ation constitutes a clearly separate and
identifiable operation must be based on an

-. examination of all the-facts and ecircum-

‘stances. The following factors are among
those that may be considered in determin-
ing whether an operation is clearly separate
-and _jdentifiable from an operation in con-
" nection with, which participation in or coo-
peration with an international boycott oc-
reurred:

1. Were the two operations conducted by
different corporations, partnerships, or
other business entities?

2. Were the operations, whether conduct-
ed by separate entities or not, supervised by
different management personnei?

3. Did -the operations involve distinctly

'  different products or services?
4. Were the operations undertaken pursu-

ant to separate and distinct contracts?

5. If business operations in the counties
conducting the international “boycott in
question were not continuous over time, was
each transaction separately negotiated and
_performed?

The factors listed above are not intended
to represent all the.factors that will be con-
sidered in determining whether an oper-
ation is 2 cleerly separate and identifiable
operation. Additional factors will be consid-
ered if so warranted by the facts, No rela-
tive weight is assigned to any specific factor;
instead, the weight to be given to any factor
will depend on the facts and circumstances
of each individual case, In addition, & posi-
tive answer to all the listed factors will not
necessarily result in 8 determination that an
operation Is a clearly separate and indenti-
fiable operation if a contrary conclusion is
warranted by the facts.

The application of the five factors is fllus-
trated by the following examples: .

(a) Company C contracts to build several
major buildings in Country X. Company C
has never engaged in any business in Coun-
try X prior to such contract. Nine months
later Company C enters into a second con-
tract to build a large dock facility in Coun-
try X. Construction of the dock facllity will
constitute an operation separate and {denti-
fiable from construction of the buildings.

NOTICES

(b) Company C contracts, as general con-
tractor, to bulld a pipeline in County X. In
connection with the construction of the
pipeline, Company C must retain engineer-
ing consultants, Company D, & member of
the same controllied group of which Compa-
ny C is 8 member, I5 engaged in the business
of providing engineering consulting services
to both related and unrelated parties. Com-
pany C is not headqhartered in the same
city as Company D, and does not share any
management personnel with Company D,
Company C retains Company D to provide
such services with respect to the pipeline
construction. The engineering consulting
services provided by Company D will consti-
tute operations separate and identifiable
from the construction of the pipeline by
Company C.

(¢) Company C markets electronlc com-
puters and medical diagnostic equipment in
Country X and Country Z. The two product
lines, computers and medical equipment, are
handled by representatives of two separate
divisions which are located in different of-
fices, The managers of each division report
to different superiors in the United States.
The activities of Company C with respect to
sales of computers will constitute operations
separate and {dentifiable from Company C’s
activities in connection with the sales of
medical equipment,

(d) Company C imports and sells motor
vehicles in Country X. Company C malin-
tains a national office anad import depot at a
mafor port in Country X and hzs {ive sales
offices located in varlous cities in Country
X. The mensgers of the sales offices are au-
thorized to handle local matters relating to
maintaining the offices and are subject to
the close supervision and inspection of na-
tional office personnel. For internal ac-
counting purposes, Company C treats each
sales office as a profit center, charging each
office for its inventory and a proportional
share of corporate overhesd. The marketing
activities of the yarious sales offices do not
constitute operations separate and {dentifi-
able from each other, nor do the marketing
activities of Company C as a whole const-
tute operations separate and identifiable
from the import and distribution activities
of Company C.

(e) Company C markets appliances, such
as refrigerators, washers and dryers, and
home entertainment equipment, such as
televisions and tape recorders, in Country
X. The appliances are manufactured in
Country X by Company D, 2 company
wholly-owned by Company C, and the home
entertainment equipment is manufactured
in Country X by Company E, also wholly-
owned by Company C. Company C pur-
chases the production of Company D and
Company E for resale to independent retafl.
ers who generally handie both lines of prod-
ucts. Company C's resales to the varlous in-
dependent retaflers are made pursuant to
separate and distinet contracts, each of
which is separately negotiated. The boards
of directors of Companles C, D, and E are
composed of the same individuals and the
same Indlvidusl serves as president of each
combpany. The products of Companles D and
E are manufactured in the same plant, and
the executive offices of Companies C, D,
and E are all located in & building adjacent
to that plant. Company C's various resale
operations are not separate and {dentifisble
from one another, and the respective oper-
ations of Companles C, D, and E do not con-
stitute operations that are clearly separate
and Identifiable from each other.
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(f) Bank C provides international banking
and financing services throughout the world
through its home office and {foreign
branches and subsidiaries. The services in-
clude wholesale lending, retail lending, de-
posit gathering and letter of credit services.
The letter of credit services involve the
opening, confirming and advising of letters
of credit and the negotiation, payment and
acceptance of drafts by beneficlaries under
letters of credit. The letter of credit services
are performed by specialized bank personnel
that are organized into separate sections in
the respective offices of Bank C and of its
subsidiaries. These letter of credit services
are supervised by management personnel
different from the personnel responsible for
the other banking and financing services
provided by Bank C. The letter of credit sez-
vices of Bank C, conducted through the re-
spective olflces of Bank C and of its subsid-
{aries, constitute operations that are sepa~
rate and identifiable from-the other inter-
national banking and financing services pro-
vided by Bank C and its subsidiaries.

D-4. Q. Company C has operations in or
related to County X. In connection with a
minor aspect of those operations, an em-
ployee of Company C enters into an unin-
tentionzl and unauthorized boycott agree-
ment. For example, a clerk of Company C
signs an involce for office supplies. On the
reverse slde of the invoice, a boycott clause
Is printed in fine print or in a foreign lan-
guage. Wi that agreement give rise to the
presumption that all the operations of C

ompany C in boycotting countries
are operations in connection with
which there is participation in or coo-
peration with an international "boy-
cott? Will that agreement trigger the
application of the sanctions of 908(a),
852(aX3), or 995(bX1X¥)?

A. An ggreement to participate In or coop-
erats with an international boycott made in
connection with a minor aspect of Company
C’s operations will not taint the operations
of Company C In boycotting countries and
will not trigger the application of the sanc-
tlons of sections 908(a), 952(aX3), or
885(bX1X¥) if the agreement was uninten-
tional, Company C has not authorized the
employee to agree to participate in or coop-
erate with the international boycott and
Company C does not comply with the terms
of the unauthorized boycott clause.

D-5. Q. The {facts are the same as in exam-
ple (¢) of Answer D-3 with the following ad-
ditional facts:

Company C's computer saleg, each msade
pursuant to a separately negotiated con-
tract, are as follows:

(8) Bales in Country X with boycott agree-
ments
(b)Bdcst?'CanntryXﬂthoutboycott

sgreemen
(¢) Sales in Country Z related to Country X
%ith boyeott agTeementS e ceceeeeorseon. 20
(d) Sales in Country Z related to Country X
without boFcott gTeem eNt S ceeseecsrconm. 25
(e) Sales In Country Z not related to Coun-
try X 20

(1) Total sales of computers. 100

Company C’8 medical equipment sales,
each made pursuant to a separately negoti-
ated contract, are as follows:

(g) Bales in Country X with boycott agree-

ments ]

(h) Sales In Country X without boycott
ts

agreemen
(1) 8ales In Country Z related to Coluntry
X with boycott agreements

15
15

35
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(§) Sales in Country Z related to Country X

without boycott agreements....
(k) Sales in Country Z not related to Coun-

try X 45
(1) Total sales of computers........ ssesnsnsrssossen 120

To which sales does the section 999(b)}1)
presumption apply, and to which sales do

the sanctions of section 908(a) 952(aX3),

and 985(b)(1)(F) apply?

A. Since Company C has participated in
an international boycott in connection with
at least one sale, the presumption of section
999(b)(1) applies to Company C's 60 sales in
Country X (a+b+g+h). The presumption
does not apply top the 85 sales related to
Country X (c+4+d+i+j) or to the 75 sales
that are not in or related to Country X

(e+k). The sanctions of  908(a), 952(8)(3)’

and 985(b)(1XF) apply to Company C’s 20
sales related to Country X that involve boy-
cott participation or cooperation (c+i) and
also to Company C's 25 computer sales in
Country X that Company C has not clearly
demonstrated are clearly separate and iden-
tifiable from sales in connection with which
there was participation in or cooperation
with an international boycott (a-+b). Had
Company C not been able to clearly demon-
strate that the 35 sales of medical equip-
ment in Country X (g+h) were clearly sepa-
rate and identifiable from the tainted sales
of computers in Country X (a+-b), then the
sanctions of 908(a), 952(a)3), and

995(bX1)(F) would also have applied to

those 35 sales,

E. EFFECTIVE DATE PROVISIONS

E-1, Q. What are the effective dates of the
reporting requirements and sanctions of the
international boycott provisions?

A. Generally, the reporting requirements
and the sanctions of the international boy-
cott provisions apply to agreements to par-
ticipate in or cooperate with an internation-
al boycott made after November 3, 1976, and
to agreements made on or before November
3, 1976, that continue in effect thereafter.
However, there are two exceptions to this
general rule, First, the reporting require-
ments of section 999(a) apply to all oper-
ations referred to in section 999(a2)(1) or (2)
after November 3, 1976, whether or not
there has been an agreement to participate.
in or cooperate with an international boy-
cott, and whether or not the operations are
carried out in accordance with the terms of
8 binding contract entered into before Sep-
tember 2, 1976. All operations on or before
November 3, 1976, are reportable if there
has been participatlon in or cooperation
with the boycott during the taxable year
after November 3, 1976, in connection with
any operation (see Answer E-2). Second, in
the case of an operation carried out in ac-
cordance with the terms of a binding con-
tract entered into before September 2, 1976,
the sanctions of the international boycott
provisions apply only to agreements to par-
ticipate in or cooperate with an internation-
al boycott made on or after September 2,
1976, and to agreements made before that
date that continue in effect after December
31, 1977. More details concerning reporting

requirements and the application of sanc-

tions for years affected by the effective date
of the international boycott provisions are
contained in the instructions to Form 5713,

in Temp. Regs. §7.999-1 and in Proposed -

Regs. § 1.999-1.

BE-2. Q. If a person who reports tax liabil-
ity on a.calendar year basis makes an agree-
ment on November 20, 1976, to participate
in or cooperate with an international boy-
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cott, which of that person’s operations con-
ducted during the taxable year are reporta-
ble, which operations are included in the in-
ternational boycott factor calculations, and
how are the sanctions applied?

A. All operations of the person during the
entire 1976 taxable year (including pre-No-
vember 20, 1976, operations) in or related to
a boycottlng country or with the govern-
ment, a company, or & national of such
country must be reported under section
999(a) anhd will be considered in calculating
the international boycott factor (or the
amount of taxes or income specifically at-
tributable to operations in which there was
participation in or cooperation with an in-
ternational boycott) for the taxable year.
However, under section 999(c)(1), those op-
erations that are—

(1) related to boycotting countries and in
connection with which there was no boycott
participation or cooperation, and

(2) in boycotting countries and that are
clearly demonstrated to be clearly separate
and identifiable from opzrations in connec-
tion with which there was boycott participa-

_tion or cooperation.

need not be reflected in the numerator of
the international boycott factor. In addi-
tion, under section 999(c)(2) the tax benefits
specifically attributable to such operations
will not be denied. See also Temp. Regs.
§7.999-1 and Proposed Regs, § 1.999-1.

The sanctions are applied to the year 1976
on a pro rata basis. If a person uses the.in-
ternational boycott factor for 1976, the
factor is applied under sections 908(a),
952(2)(3), and 995(b)(1XF) after it has been
multiplied by the fraction 58/366, represent-
ing the number of days after the November
3, 1976, effective date remaining during the
calendar year. If a person identifies specifi-
cally attributable taxes and income, the tax
benefits denied under sections 908(a),
952(a)(3), and 995(b)(1)(F') are computed by
first dscertaining the tax benefits of the for-
eign tax credit, deferral, and DISC, respec-
tively, for the taxable year attributable to
all operations that are—

(1) related to boycotting countries and in
connection with which there was boycott
participation or cooperation, and -

(2) in boycotting countries and that are
not clearly demonstrated to be clearly sepa-
rate and identifiable from operations in con-
nection with which there was boycott par-
ticipation or cooperation

and then multiplying those amounts by 58/

366. p
E-3. Q. If a person having a July 1-June

'30 taxable year carries out an operation or

operations in accordance with the terms of
a binding contract entered into before Sep-
tember 2, 1976, and, in furtherance of that

. contract, makes an agreement on February

15, 1978, to participate in or cooperate with
an international boycott, which of the per-
son’s operations conducted during the tax-
able year July 1, 1977-June 30, 1978, are re-
portable, which operations are included in
the international boycott factor calcula-
tions, and how are the sanctions applied?

A. All operations of the person during the
entire July 1, 1977-June 30, 1978, taxable
year (including pre-February 15, 1978 oper-
ations) in or related to a boycotting country
or with the government, a company, or a na-
tional of such country must be reported
under section 999(a) and will be considered
in calculating the international boycott
factor (or the amount of taxes or income
specifically attributable to operations in

which there was partisipation in or coopera-
tion with an international boycott) for the
taxable year. Howaver, under section
993(c)(1), those operations that are—

(1) related to boyecotting countries and in
connection with which there was no boycott
participation or cooperation, an

(2) in boycotting countries and that are
clearly demonstrated to be clearly separate
an identifiable from operations in connec-
tion with which there was boycott parttcipa«
tion or cooperation

need not be reflected in the numerator of
the international boycott factor. In addl«
tion, under section 899(c)(2) the tax benefits
specifically attributable to such operations
will not be denied. See also Temp. Regs.
§7.999-1 and proposed Regs § 1.999-1.

The sanctions are applied to the July 1,
1977-June 30, 1978, taxable year on & pro
rata basis, If a person uses the international
boycott factor for the taxable year, the
factor is applled under sections 908(a),
952(2)(3), and 995(b)(1)(F) after {t has been
multiplied by the fraction 184s, represent-

ing the number of days after the December .

31, 1971, effective date remaining during the
taxpayer's taxable ysar. (Sce also Temp.
Regs. §7.999-1 and Proposed Regs. §1.099-~
1.) If a person identifies specifically attrib«
utable taxes and income, the tax benefits
denied under sections 908(a), 852(a)3), and
995¢(b)(1)(F) are computed by first ascertains
ing the tax benefits of the forelgn tax
credit, deferral, and DISC, respectively, for
the taxable year attributable to all oper«
ations that are-——

(1) related to boycotting countries and in
connection with which there was boycott
participation, or cooperation, and

(2) in boycotting countries and that are
not clearly demonstrated to be clearly sepa.
rate and identifiable from operations in con-
nection with which there was boycott par-
ticipation or cooperation

and then multiplying those amounts by
181545,

E-4. Q. What is a binding contract for pur-
poses of the binding contract rula?

A. A binding contract with respect to a
person, & member of a controlled group that
includes that person, or a foreign corpora-
tion of which that person is a United States
shareholder is a contract that was, on Sep-
tember 1, 1976, and is at all times there-
after, binding on that person, forelgn corpo-
ration or member, and under which all ma.
terial terms are fixed or are ascertainable
with reference to an objectively determin-
able standard.

BE-5. Q. If, under a binding contract exist.
ing before September 2, 1976, & person made
an agreement described in section 999(b)(3),
will the operation or operations that are the
subject of the contract be subject to the in.
ternational boycott provisions in years aftor
19772

A, Yes, unless the person establishes that,
on or before December 31, 1977, the agree-
ment to participate in or cooperate with the
boycott was renounced, the renunciation
was communicated to the government or
person with which the agreement was made,
;m;i the agreement was not reaffirmed aftoer

917.

E-6. Q. If, under a contract made in 1979,
a person who reports tax liability on a cal-
endar year basis makes an agreement de-
seribed In section 933(b)(3), but does not
comply with the agresment after 1980, will
the operation or operations that are tho
subject of the contract be subject to the In.
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ternational boycott provisions in years-after
19802 .-

A. Yes, unless the person establishes that,
on-or before December 31, 1980, the agree-
ment to participate in or cooperate with the
boycott was renounced, the renunciation
was communicated to the government or
person with which the agreement was made,

_and the agreement was not reaffirmed after

1980. -

E-7. Q. If, under a contract made after
January 1, 1977, a.person makes an agree-
ment described in section 999(bX3), and

. later renounces the agreement and commu-

nicates such renunciation to the govern-
ment or person with which the agreement

. was made, which operations of such person

during the taxable year of the renunciation

. are reportable, which operations are includ-

ed inthe international boycott factor calcu.

" lations, and how are the sanctions applied?

v

A: All operations of the person during the
entire taxable year within which the agree-
ment was renounced (including post-renun-
ciation operations) in or related to a boy-
cotting country or with the government, a
company, or & national of such.country
must be reported under section 999(a) and
will be considered in calculating the interna-
tional boycott factor (or the amount of
taxes or income specifically attributable to
operations in which there was participation
in or cooperation with an international boy-
cott) for the taxable year, However, under
section 999(cX1), those operations that

are— .

(1) relatéd to boycotting countries and in
connection with which there was no boycott
participation or cooperation, and

(2) in boycotting countries and that are
clearly demonstrated to be clearly separate
and identifiable from operations in connec-
tion with which there was boycott participa-
tion or cooperation

need not be reflected in the numerator of
the international boycott factor. In addi-
tion, under section 999(c)(2) the tax benefits
specifically attributable to such operations
will not be denied. See also Temp. Regs.
§7.999-1 and -Proposed Regs. §1.999-1.
There is no proration between the pre-re-
nunciation and post-renunciation portions
of the taxable year of either the boycott

* factor or the specifically attributable taxes

and income.

E-8. Q. Before September 2, 1976, Compa-
ny A entered into a binding contract that
did not contain an agreement to boycott or
by itself support an inference of the exis-
tence of an agreement to boycott. However,
Company A’s course of conduct in
out the operation or operations in accor-

" dance with the terms of the contract evi-

dences that there is an implied agreement
that constitutes participation n or coopera-
tion with an international boycott. Will the
sanctions of sections 908(a), 952(a)3) and
952(b)(1)(F) be applied to such participation

-or cooperation that takes place prior to Jan-

uary 1, 19782

A. If the course of conduct from which
the existence of the implied agreement was
inferred took place before September 2,
1976, then the sanctions of sections 908(a),
952(a)(3) and 952(bX1IXF) will not be ap-
plied to such participation in or cooperation
with an international boycott that takes
place prior to January 1, 1978. However, if
the inference of the existence of the implied
agreement would depend on conduct on or
after- September 2, 1976, then those sanec-
tions will be applied to participation in or

-cooperation with the -international boycott
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after November 3, 1976. See section
1066(2)(1) of the Tax Reform Act of 1976.

E-9. Q. Company C entered into & binding
contract prior to September 2, 1976, to man.
ufacture and deliver equipment to 2 custom-
er located in Country X. The contract re-
quires Company C to use no components
that are manufactured by blacklisted
United States companies. The contract also
requires that the vessel on which the equip-
ment is shipped not be blacklisted. On Janu-
ary 15, 1977, Company C is able to have the
contract amended to eliminate the require-
ment regarding components, but {5 unable
to secure any change regarding vessels. Will
the amendment regarding components
remove the binding contract protection oth.
erwise afforded until December 31, 1977,
that Company C has regarding vessels?

A. No. Since Company C could have
waited to abrogate or renegotiate its con-
tract until the end of 1977 and since it is In
accord with the legislative purpose for Com-
pany C to accelerate elimination of the pro-
vision regarding components, it will remain
protected until December 31, 1977, {rom the
consequences of its continuing to refrain
from shipping the goods on blacklisted
vessles.,

E-10. Q. If before December 31, 1977, a
person carries out several different oper-
ations in boycotting countries and the only
operation of that person that constitutes
participation in or cooperation with an in.
ternational boycott is carried out In accor-
dance with the terms of a binding contract
entered into before September 2, 1976, will
the existence of that one boycotting oper-
ation trigger the section 899(b)(1) presump-
tion that the other operations of that.
person in boycotting countries are also oper-
atlons in connection with which boycott
participation or cooperation occurred?

A. No. Operations carried out before De-
cember 31, 1977, in sccordance with the
terms of & binding contract entered into
before September 2, 1976, will not trigger
the section 999(b)(1) presumption. However,
if the boycott agreements are not renounced
on or before December 31, 1877, those oper-
ations will trigger the section 999(bX1) pre?
sumption after December 31, 1977.

E-11. Q. Are operations of a person that
constitute participation in or cooperation
with an international boycott reflected {n
the numerator of & person's international
boycott factor before December 31, 1977, if
those operations are carried out in accor-
dance with the terms of & binding contract
entered into before September 2, 19762

A. No. Boycotting operations carried out
before December 31, 1977, in accordance
with the terms of & binding contract entered
into before September 2, 1976, are not re-
flected in the numerator of the internation-
al boycott factor. They are reflected In the
denominator, however. See Temp. Regs.
§17.999-1 and Proposed Regs. §1.999-1.

E-12. Q. On June 30, 1976, Company A, a
domestic corporation that reports its oper-
ations on a calendar year basls, disposed of
all of its stock in Company C, a foreign cor-
poration. Will Company A be required to
report any operations, requests or participa-
tion or cooperation of Company C f{or calen.
dar year 18762 Will the operations of Com-
pany C be included in Company A's interna-
tional boycott factor for 19762

A. No. Since Company A did not own any
stock of Company C aiter the effective date
of the boycott provisions, Company A is not
required to report any operations, requests
or participation or cooperation of Company
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C In 1976 and will exclude Company C’s op-
erations from its International boycott
factor computations.

E-13. Q. Are operations, requests or par-
ticipation in or cooperation with an interna-
tional boycott of a person for that person’s
taxable year that ends before November 4,
1976, required to be reported, either by that
person or by any other person?

A. No. Operations, requests and participa-
tion in or cooperation with an international
boycott of a person for that person’s taxable
year that ends before November 4, 1976,
need not be reported by any person. Howev-
er, as stated In Answers E-1 and E-2, oper-
ations, requests and participation in or coo-
peration with an international boycott
before November 4, 1976, during a taxable
year that ends on or after that date are re-
portable if there has been participation in
or cooperation with an international boy-
cott during that taxable year but on or after
that date.

F. INTERNATIONAL BOYCOTT FACTOR AND SPE-
CIFICALLY ATTRIBUTABLE TAXFES AND INCOAME

P-1. Q. Bow Is the international boycott
factor computed?

A. Section 999(cX1) provides that the in-
ternational boycott factor is determined
under regulations prescribed by the Secre-
tary. The international boycott factor is 2
fraction the numerator of which reflects
boycotting operations In or related to coun-
tries assoclated in carrying out an interna-
tional boycott and the denominator of
which reflects worldwide foreign operations.
Temporary and proposed regulations setting
forth the method of determining the inter-
national boycott factor were issued in Feb-
ruary, 1977, See Temp. Regs. §7.999-1 and
Proposed Regs. § 1.999-1.

P-2, Q. In the case of a controlled group
(within the meaning of section 993(aX3)), is
2 single international boycott factor com-
puted for the entire group?

A. Yes. All members of a controlled group
share a single, common international boy-
cott factor. Cwrrently, the international
boycott factor regulations provide that the
{nternational boycott factor of 2 controlled
group reflects the operations of a1l members
of the controlled group, regardless of
whether all members of the group choose to
compute their loss of tax benefits using the
International boycott factor. It is anticipat-
ed that those regulations will be changed to
provide that the Intermational boycott
factor of & controlled group will reflect the
operations of only those members of the
controlled group that choose to compute
thelr loss of tax benefits using the interna-
tional boycott factor.

F-3. Q. Once an Internationzl boycott
factor has been computed for a controlled
group (within the meaning of section
993(aX3)), how is the factor applied to indi-
vidual members of the group?

A. The international boycott factor of a
controlled group is applied separately under
sections 908(a), 952(aX3), and 995(bXIXF)
to cach individual member of the controlled
group that chooses to compute its loss of
t::t benefits using the international boycott
factor.

P-4. Q. If a person apples the internation-
al boycott factor to some operations during
the taxable year, must the factor be applied
to all operations of that person for the tax-
able year?

A. Yes. If a person applies the internation-
al boycott factor to one operation during
the taxable year, the factor must be applied
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to all operations during the taxable year
under each of sections 908(a), 952(a)(3), and
995(b)(1)(F). If & person identifies specifical-
1y attributable taxes and income under sec-
tion 998(c)(2), that method must be applied
to all operations during the taxable year
and must be applied under each of sections
908(a), 952(aX(3), and 995(b)(1X(F).

F-5. Q. In the case of a controlled group -

(within the meaning of section 993(a)(3)),
may one member use the internationsal boy-
cott factor under section 999(c)X1) and an-
other member identify specifically attribut-
able taxes and income under section
999(c)(2)?

A, Yes. Each member may independently
choose either to apply the international
boycott factor under section 999(c)(1) or to
identify specifically attributable taxes and
income under section 999(c)2). The method
chosen by each member for determining the
loss of tax benefits must be applied consis-
tently to determine all loss of tax benefits
of that member, For example, if one
member of a controlled group, Company A,
chooses to use the international boycott
factor, then it must apply the international
hoycott factor to determine its loss of the
section 902 indirect foreign tax credit in re-
spect of a dividend paid to it by another
member of the controlled group, Company
C, even if Company C determines its loss of
tax benefits by identifying specifically at-
tributable taxes and income. Company A
would also determine the amount deemed
distributed to it under sections 995(b)(1)(F)
and 952(a2)(3) by applying its international
boycott factor to the otherwise deferrable
earnings of its DISCs or controlled foreign
corporations. In addition, if an affiliated
group of corporations files a consolidated

- return, then the affiliated group must de-

termine its loss of tax benefits either by ap-
plying the international hoycott factor to
the consolidated return, or by having each
member determine its loss of tax benefits by
identifying specifically attributable taxes
and income.

F-6. Q. If a person chooses to determine
its loss of tax benefits by applying the spe-
cifically attributablé taxes and income
methad set forth in section 899(cX(2), may it
demonstrate the amount of foreign taxes
paid and income earned attributable to the
specific operations by applying an overall
effective rate of foreign taxes and an overall
profit margin to each operation?

A, No. A person must clearly demonstrate
foreign taxes pald and income earned attrib-
utable to specific operations by analyzing
the profit and loss data of each separate
and identifiable operation. The principles of
Regs, § 1.861-8 are applicable in determining
income and taxes attributable to specific op-
erations.

F-7. Q. A United States partnership has
operations in a boycotting country. Is the
international boycott factor computed at
the partnership level?

A, No. The international boycott factor is
computed separately by each partner based
on information submitted by the partner-
ship and on other activities of that partner.
Of course, if the partner can meet the.con-
ditions of section 999(c)(2) of the Code, he
need not use the international boycott
factor.

F-8, Q. A person desires to determine its
loss of tax benefits by applying the specifi-
cally attributable taxes and income method
set forth in'section 999(¢)(2). That person is
able to clearly demonstrate that some of its
operations in boycotting countries consti-
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tute clearly separate and identifiable oper-
ations in connection with which there was
no participation in or cooperation with an
international boycott. That person is also
able to clearly demonstrate the taxes and
income attributable to those operations.
With respect to the remainder of its oper-
ations in boycotting countries, that person
is either unable to clearly demonstrate that
those operations are clearly separate and
identifiable from operations in connection
with which there was participation in or
cooperation with an international boycott
or is unsable to identify taxes and income
specifically attributable to separate and
identifiable operations in connection with
which there was such participation or coo-
peration. Under these facts, will that person
be required to determine its loss of tax
benefits by applying the international boy-
cott factor?

A. No. That person may compute its loss
of tax benefits by applying the specifically
attributable taxes and income method if it
forfeits the benefits of deferral, DISC and
the foreign tax credit attributable to all its
operations that are in boycotting countries
and which it cannot clearly demonstrate are
operations that are clearly separate and
identifiable from operations in connection
with which there was participation in or
cooperation with an international boycott.

F-9. Q. If a person choses to compute its
loss of tax benefils in one year by applying
the international boycott factor; may that
person compute its loss of tax benefits in

another year using the specifically attribut-

able taxes and income method?

A. Yes. The election to use the interna-
tional boycott factor or the specifically at-
tributable taxes and income method is an
annual election. The election is made by
completing the appropriate Schedule A or B
to Form 5713. )
© F-10. Q. In 1978 a person computes its loss
of tax benefits using the interriational boy-
cott factor. On audit, it is determined that
adjustments are to be made to the interna-
tional boycott factor, May that person then
recompute its loss of tax benefits for 1978
-using-the specifically attributable taxes and
income method? .

A. Yes. A person may change its method
of computing loss of tax benefits under the
international boycott provisions at any time
for any open taxable year.

G. DETERMINATIONS

G-1. Q. What degree of confidentiality
will determinations, and requests for deter-
minations, under section 999(d) receive?

A. A determination under section 999(d)
will be treated as a “written determination”
within the meaning of section 6110(b)(1).
Therefore, the determination and any back-
ground file document related thereto will be
subject to public inspection in accordance.
with the rules set forth in section 6110, and
subject to the deletions set forth in section
6110(c). .

G-2. Q. What procedures are applicable to
requests for, and the issuance of, determina-
tions under section 999(d)?

A. The procedures applicable to requests
for, and the issuance of, determinations
under section 999(d) are set forth in Rev-
enue Procedure 77-9, 1977-10 IRB 12,

H. DEFINITION OF AN AGREEMENT TO PARTICI-
PATE IN OR COOPERATE WITH A BOYCOIT
(SECTION 999(b)(3))

H-1A. Q. Company C enters into a written
contract to export goods to Country X. The

)

contract requires Company C not to obtain
any of the goods from any person blacklist«
ed by Country X. Does Company C’s action
constitute an agreement under section
999(b)(3)? .

A, Generally, any expres§ agreement
(written or oral) providing that a person will
refrain from doing business with a person
blacklisted by Country X (or by a group of
countries assoclated with Country X in car«
rying out an internatlonal boycott) consti-
tutes participation in or cooperation with an
international boycott within the meaning of
section 999(b)3). Blacklists are normally
maintained to providz a convenient list of
persons that engage in activities that are in-
consistent with the boycott.

However, such an agreement does not con-
stitute participation in or cooperation with
an international boycott if it is established
that the blacklist is maintained for reasons
other than furtherance of the boycott as,
for example, to exclude persons who have
previously supplied defective goods.

H-1B. Q. Company C enters into a con-
tract to export goods to Country X. The
contract requires Company C to obtain
goods from Company D, which is specified
in the contract, and to pass on to the pur-
chaser a certificate from Company D that
Company D is not blacklisted by Country X,
Does Company C’'s action constitute an
agreement under section 999(b)(8)?

A, Yes, if Company D is 8 company orga-

nized under the laws of Country Yoris a
U.S. person within the meaning of section
7701(a)(30).
. The result would be the same if Company
C had reason to know that it would not be
able to obtain the required certificate be-
cause of the natfonality, race or religion of
Company D’s ownership, management or dl-
rectors, .

However, if Company D is neither a com-
pany organized under the laws of Country Y
nor & U.S. person and if Company C does
not have reason to kriow that it will not beo
able to obtain the certificate because of the
nationality, race or religion of Company D'y
ownership, management or directors, Com-
pany C’s action in entering into such a con.
tract would not.constitute participation in
or cooperation with an international boy-
cott under section 899(b}(3).

H-2. Q. During negotiations concerning a
contract for the export of goods to Country
X, Company C and Country X agree orally
that Company C will not purchase any of
the goods from any blacklisted company,
They also agree that this agreement will not
be reflected in the written contract for the
export of the goods or in any other writing,
Does Company C’s action constitute an
agreement under section 999(b)(3)?

A. Generally, yes. See Answer H-1A.

H-3. Q. Compony C signs a contract to
construct an industrial plant in Country X,
The contract states that the laws, regula-
tions, requirements or administrative prac-
tices of Country X will apply to Company
C’s performance of the contract in Country
X. The laws, regulations, requireménts or
administrative practices of Country X pro-
hibit the importation into Country X of
goods manufactured by any company en-
gaged In trade In Country Y or with the
government, companies or nationals of
Country Y. Does Company C’s action consti.
tute an agreement under section 999(b)(3)?

c

A. No. An agreement under section.

999(bX3) will not be inferred solely from
the inclusion in a contract of a provisfon
stating that the laws, regulations, require-
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ments or administrative practices of Coun-
* try X will apply to the performance of the
contract in that country. However, an over-
all course of conduct which includes the
signing of a contract with such a provision
in addition to other factors could support
such an inference. Examples of other fac-
tors which could give rise to such an infer-
ence include the termination or lessening of
business relationships with blacklisted firms
or with Country Y (in the absence of com-
pelling non-boycott considerations) or the
refusal to enter into such business relation-
ships where there are opportunities and
compelling business reasons for doing so
(apart from boycott considerations). On the
other hand, repeated inclusion of such a
provision in contracts does not give rise to
such an inference.
- H-4. Q. The facts are the same 2s in Ques-
tion H-3, except that the contract states
that Company C will comply with the laws,
regulations, requirements or administrative
practices of Country X in its performance of

the contract in Country X. Does Company -

C’s action constitute an agreement accord-
ing to section 999(b)(3)?

A, Yes. Entering into a contract that re-
quires compliance with the laws, regula-
tions, requirements or administrative prac-
tices of Country X constitutes an agreement
under section 999(bX3), if some of those
laws, regulations, requirements or adminis-
trative practices prohibit the importation
into Country X of goods manufactured by
any company engaged in trade in Country Y
or with the government, companies or na-
tionals of Country Y.

H-5. Q. Company C signs a- contract to
export goods to Country X. The contract
contains no clause concerning a boycott.
The laws, regulations, requirements or ad-
ministrative practices of Country X include
prohibitions on the importation into Coun-
try X of goods manufactured by persons en-
gaged in trade in Country Y. Company C
does not purchase any goods with which to
fulfill its obligations under the contract
from any U.S. company engaged in trade in
Country Y or with the government, compa-
nies or nationals of Country Y. Does Com-
pany C’s action constitute an agreement
under section 999(b}(3)?

A, Where there is no express agreement,
the existence of an agreement will not be in-
ferred solely from the fact that Company C,
consistent with the laws, regulations, re-
quirements or administrative practices of
Country X, has not purchased goods with
- which to fulfill its obiigations under the

contract from any U.S. company engaged in

trade in Country ¥ or with the government,
companies or nationals of Country Y. An
agreement under section 9993(b)3) will not
be inferred solely from the absence of &
business relationship. But an overall course
of conduct which includes such an absence
of. business relationships in addition to
other factors could support such an infer-
- ence. See Answer H-3.

H-6. Q. Questions and answers H-1A, H-
1B, H-2, and H-5 all involve contracts for
the export of goods by company C to coun-
fry X. Would the issue of whether an agree-
ment exists under section 999(b)(3) be re-
solved in the same way as in each of the
above answers if the contract were for (a)
the supply of services to country X or(b)a
construction project in country X.

A. Yes. .

-~ H-T. Q. (a) Company C incorporates a sub-
__sldiary in country X. In the documents sub-
" mitted by company C relating to the incor-
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poration of the subsidiary there is a general
acknowledgment that the subsidiary s sub-
ject to the laws, regulations, requirements,
and administrative practices of country X.

. (b) Company C establishes & branch in
country X. In the documents relating to the
registration of the branch there is a general
acknowledgment that the laws, regulations,
requirements, and administrative practices
of country X apply to the branch.

Included in the laws, regulations, requjre-
ments, or administrative practices of coun-
try X is a requirement that companles in-
corporated in country X and branches regis-
tered In country X refrain from doing busi-
ness with any person engaged in trade in
country Y or with the government, compa-
nies, or nationals of country Y. Does either
the acknowledgment of the subsidiary or
the undertaking of the branch constitute an
agreement under section 893(bX3)?

A. The mere acknowledgment in incorpor-
stion or registration decuments of the gen-
eral applicabllity of the laws, regulations,
requirements, or administrative practices of
a boycotting country will not give rise to the
inference of the existence of an agreement
under section 999(bX3). However, such an
acknowledgment in addition to other factors
could support such an inference, See answer
H-3. Moreover, if the incorporation or regis-
tration documents state that the subsidiary
or branch will comply with the laws, regula-

_tlons, requirements, or administrative prac-
. Hcees, there i5 an agreement under section

989(bX(3).

H-8. Q. Company C signs a contract to
export goods to country X, The contract
contains no clause concerning a boycott.
Payment is made by means of a letter of
credit that requires, as a condition of pay-
ment, that company C provide bank D with
a certificate that the goods were not manu-
factured by a person blacklisted by country
X. Company C provides the required certifi-
cate to bank D. Does company C's action
constitute ‘an agrecment under section
989(b)(3)? ) :

A. Generally, yes. See answer H-1A. The
terms of a letter of credit upon which pay-
ment is made are part of the agreement
made by company C.

H-9. Q. Company C signs a contract to
carry_out & construction proiect in country
X. The contract says nothing about the na-
tionality, race, or religion of the individuals
who are to be employed to carry out the
contract within country X. However, compa-
ny C is aware that the laws, regulations, re-
quirements, or administrative practlces of
country X may prohibit the Issuances of
visas by country X to individuals of religlon
R to work on projects in that country. Com-
pany C excludes individusls of that religion
from consideration for employment on the
project in country X. Does company C’s
action constitute an agreement under sec-

.tlon 999(b)(38)?

A. Where there is no express agreement,
the existence of an agreement under section
989(b)(3) will not be inferred solely from
the fact that a person’s action is apparently
consistent with boycott requirements of
country X, provided that there appear to be
valid business reasons for such action. In
the absence of valld business reasons, such
an action could support the inference of an
agreement under sectlon 899(bX3). It Is
highly unlikely here that there are valid
business reasons for compzany . C's action.

H-10. Q. Company C signs a contract to
carry out a construction project in country
X. The contract says nothing about the na-

3463

tionality, race, or religion of the individuals
who are to be employed to carry out the
contract within country X. However, compa-
ny C iz aware that the laws, regulations, re-
quirements, or administrative practices of
country X may prohlbit the issuance of
visas to individuxis of religion R. Company
C, in biring people for the project, informs
all such people that if they cannct obtain 2
visa to enter country X, their employment
will be terminated. Several individuals of re-
lgion R are unsuccessinl in obtaining visas
and their employment is subsequently ter-
minated. Does company C’s action consti-
tute an agreement under section 999(bX3)?

A. No. The existence of an agreement
under section 889(bX3) will not be inferred
from company C’s action.

H-11. Q. The facts are the same as in
question H-10, except that company C
enters Into employment contracts with indi-
viduals for work on theproject in countzy X
subject to the condition that such individ-
uals obtain visas from country X that will
permit them to work in country X. Few, if
any, individuals of religion R are successful
in obtaining visas. Does company C’s action
constitute an agreement under section
999(bX3)?

A. No. The existence of an agreement
under section 999(bX3) will not be inferred
{rom company C’s action.

H-12. Q. The facts are the same as in
question H-10, except that no individuals of
religlon R are willing to accept employment
on the terms offered by company C. Does
company C’s action constitute an agreement
under section 839(bX3)?

A.No.

H-13. Q. Company C signs a contract with
country X to carry out 2 construction.pro-
Ject In country X. The contract says noth-

. ing about who may or may not be 2 subcon-

tractor to do certain work in country X
other than that country X has the right of
prior approval of all subcontractors. Does
company C’s action constitute an agreement
under section 993(b)X3)?

A. The contract provision giving the pro-
Ject owner a right of prior approval does not
itself constitute an agreement, under section
93K b)(3). However, an gverall course of con-
duct which includes the signing of a con-
tract with such a provision in addition to
other factors could give rise to such an in-
ference. Examples of other factors which
could give rise to such an inference include:
Company C’s supplying of boycott informa-
tion relating to possible subcontractors and
the compllation by company C of lists of
subcontractors from which blacklisted com-
panfes are excluded for po valid business
reasons. On the other hand, repeated inclu-
sion of guch a provision in contracts does
not give rise to such an inference.

H-14. Q. Company C signs a contract to
carry cut a construction project in country
X. The contract specifies 2 number of per-
missible subcontractors. All the subcontrac-
tors, in the view of company C, are capable
of carrying out the work, but none of them
appears on a list of companies that are
blacklisted by country X. Company C has
previously done business with each of the
specified companies, but it has also done
business with certain of the blacklisted com~
panies with which it has had satisfactory re-
lations. Does company C’s action constitute
an agreement under section 999(bX3)2

A. A contract that on its face indicates a
pattern of exclusion of cerfain companies,
including companies with which company C
has no particular reason not to do business,
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glves rise to an inference that company C
has agreed to refrain from doing business
with the blacklisted companies, unless com-
pany C is able to show that the excluded
companies were not specified as permissible
subcontractors for reasons not related to
the boycott. See answer H~1A.

H-15. Q. Company C signs a contract to
carry out a construction profect in country
X. The contract provides that country X is
to engage all the subcontractors that are to
be engaged from outside country X but that
are to perform all or part of their services in
country X. Company C, however, is given
the right to disapprove any company that
country X proposés to engage for a subcon-
tract, While the contract is being carried
out, none of the companies that country X
proposes to prequalify or invite to bid are
included on 8 list of companies blacklisted
by country X. Does company C's action con-
stitute an agreement wunder section
999(b)(3)?

A, Under the contract, company C has not
agree to refrain from doing business with
companies that are on the blacklist. The
contract, moreover, does not give company
C the right to select subcontractors other
than those nominated by country X. There-
fore, company C's action does not constitute
an agreement under section 999(b)(3). Nev-
ertheless, an- agreement may be inferred
from an overall course of conduct which in-
cludes the signing of a contract with such 2
provision in addition to other factors. See
answer H-13 for examples of such other fac-
tors. On the other hand, the repeated sign-
ing of contracts with such provisions would
not give rise to such an inference.

H-16. Q. Company C signs a contract to
carry out a construction project in country
X. The contract states that any disputes
arising under the contract will be resolved
in accordance with country X's laws. The
laws of country X contain boycott provi-
slons. Does company C’s action’ constitute
an agreement under section 999(b)(3)?

A, No. The provision that disputes will be
resolved in accordance with country X's
laws does not constitute an agreement by
company C to comply with country X’s boy-

cott laws with respect to the carrying out of -

the contract.

H-17. Q. Company C receives an inquiry
from country X about certain goods that
company C manufactures. The inquiry also
requests company C to furnish information

about the following matters: Whether it -

does husiness with country Y and whether
it does business with any U.S. person en-
gaged in trade in country Y. Company C
furnishes the requested information to
country X. Later company C signs a con-
tract with country X to export goods to
country X, Does company C’s action consti--
tute an agreement under section 999(b)(3)?

A, By furnishing such information compa-
ny C has not agreed to take any action, as a
condition of doing business with country X,
that is described in section 999(b)(3). Never-
theless, an agreement under section
999(b)(3) could be inferred from an overall
course of conduct that includes the furnish-
ing of such information in addition to other
factors. An example of another factor which
could give rise to such an inference is any
conteraporaneous termination or lessening
in company C's relationships with country
Y or with U.S. persons engaged in trade
with country Y for no valid business reason.
On the other hand, the repeated furnishing
of such information would not give rise to
such an inference.
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H-18. Q. Company C signs a confract to
export goods to country X. The contract
contains a clause requiring company C not
to obtain any of the goods from any compa-
ny blacklisted by country X. Company C,
however, purchases some of the goods from
one of the blacklisted companies. Does com-
pany C’s action constitute an agreement ac-
cording to section 999(b)(3)?

A, Yes. An agreement to refrain from
doing business with persons blacklisted by
country X generally constitutes participa-
tion in or cooperation with an international
boycott within the:  meaning of section
999(b)(3), even if company C, fully or par-
tially, does not abide by, or intend to abide
by, such agreement. See answer H-1A,

H-19. Q. Company C signs a contract with
country X to export goods to country X. In-
cluded in the contract is a provision that
company C will refrain from doing business
with country Y. Company C has done con-
siderable business with country Y in the
past, but soon after it concludes the con-
tract with country X its distributor in coun-
try Y, learning of the contract with country
X, refuses to continue to handle company
C’s products and company C tries but is
unsable to conclude any other satisfactory
distribution arrangement in country Y.
Does company C's action constitute an
agreement under section 999(b)(3)?

A. Yes, for the reason stated in answer H-

18.

H-20. Q. Company C has been unsable to
do business with country X because compa-
ny;C has been on a blacklist of companies
maintained by an organization of countries
to which country X belongs. As a condition
of being rembved from the list, company C
agrees to refrain from doing business with
country Y. Does company C’s action consti-
tute an agreement under section 999(b)3)?

A. Yes. Even though company C has not
yet entered into a contract to do business
with any boycotting country, it has agreed,
as a condition of being in a posifion to do
business with one or more of the countries
maintaining the blacklist, to refrain from
doing business with country ¥. This action
constitutes an agreement under section
999(b)(3).

H-21. Q. The facts are the same as in
question H-20, except that company C does
several different types of business with
country Y. It is requested to, and agrees to,
refrain from doing one of those types of
business with country ¥, but it continues to
do the other types of business with country
Y. Does company C’s action constitute an
agreement under section 999(b)(3)?

A. Yes. An agreement to refrain from
some, but not all, business with a boycotted
country constitutes an agreement under sec-
tion 999(b)(3).

H-22. Q. Company C is doing business in
country X. It contracts with company D,
which Is not related to company C, for com-
pany D to build an office building for com-
pany C’s use in country X. In the course of
constructing the building, company D par-
ticipates in or cooperates with an interna-
tional boycott imposed by country X. Does
company C’s action constitute an agreement
under section 999(b)(3)? -

A, Unless company C directs or requires
company D to take action that constitutes
participation in or cooperation with the
boycott by company D, or unless company
C’s relationship with company D-is estab-
lished to facilitate participation in or coo-
peration with the boycott, company D’s
action will not be attributed to company C

under section 999(b)(3), and comprny C will |
not be deemed to be participating in or co-*
operating with an international boycott.

H-23. Q. Company C signs 4 contract with
country X to export goods to country X,
The contract does not contain any provision
as to which ships should be used for ship.
ping the goods to country X or which insur-
ance companies should be used. The laws,
regulations, requirements or adminlistrative
practices of country X do not permit the im.
portation of goods carried on a ship owned
by companies that trade in country ¥ or
goods insured by companies that trade in
country Y. Company C is aware of these
laws, regulations, requirements, or adminis.
trative practices and ships the goods on the
ships of a company, and insures the goods
with & company, that does not trade in
country Y. Does company C’s action consti-
tute an agreement under section 999(b)(3)?

A. No. See Answer H-5,

H-24. Q. Company C {s competing for an
industrial plant construction contract for
which country X is inviting international
tenders. The tender documents contain a
provision to the effect that country X will
not enter into the contract unless the suc«
cessful tenderer certifies that In carrying
out the contract it will refrain form doing
business with companies blacklisted by
country X. Company C doe3 not win the
contract, but in its tender it indicates that it
would be prepared to sign a contract in the
form indicated in the tender documents,
and gives country X a tender bond to that
effect. Does company C's action constituto
an sgreement under section 999(b)(3)?

A. Since its offer was not accepted, compa.
ny C has not made an dgreement under sec-
tion 999(bX3). Nevertheless, an agreement
may be inferred, in other direct or indirect
business transactions of company C in boy-
cotting countries or with tht governments,
companies, or nationals of boycotting coun.
tries, from an overall course of conduct
which includes company C's stated willing-
ness to cooperate with country X's boycott
in addition to other factors.

H-25. Q. Company C successfully prequoe
lifies to tender for a contract for the con«
struction of an industrial plant in country
X. At the time it attempts to prequalify,
company C is required to state that if un-
derstands that the successful tenderer for
the contract will have to agree not to do
business in connection with the project with
any company blacklisted by country X or
with the government, compantes, or nation«
als of country Y. After it prequalifies, com-
pany C decldes not, to tender for the con.
tract. Does company C's action constitute

_an agreement under section 898(b)(3)?

A. No. But see answer H-24.

H-26. Q. Company C competes for an in.
dustrial plant construction contract for
which country X is inviting International
tenders. The tender documents contain a
provision to the effect that country X will
not enter into a contract unless the success.
ful tenderer certifies that in carrying out
the contract it will refrain from doing busi.
ness with any company blacklisted by coun«
try X. Company C wins the tender and suc-
cessfully convinces country X that the boy-
cott clause should be deleted from the final
contract. Does company C’s action consti-
tute an agreement under section 899(b)(3)?

A. No. Company C has not made an agree«
ment under section 999(b)3), However, if
the deletion of the boycott clause is not ac-
complished in good faith or is a subterfuge
to mask an unstated understanding to par-
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ticipate in or cooperate with an internation-
al'boyecott, there is an agreement under sec-
tion 999(bX(3). .

H-27. Q..Company D charters a vessel to
ecompany C to be used by company C in car-
rying its goods to country X, At the request
of company D, company C agrees in the
charter agreement not to issue any orders
to, or take any action with respect to, the
vessel that would result in limiting the ves-
sel’s ability to call at ports in country X or
subject the vessel to arrest.or confiscation
in country X. Does company C's action con-
stitute an agreement under section
995(bX(3)?

A. No. Company C's agreement to take ac-
tions enumerated in section 999(b)(8) is not
as a condition of doing business directly or
indirectly within a boycotting country or
with the government, 2 company, or a na-
tional of a hoycotting country.

H-28, Q. Company D charters a vessel to
company C to be used by company C in car-
rying its goods to or from specifically named
ports, cr a range of ports within a specified
geographical area. Company D and compa-
ny C agree on a charter agreement which
precludes - that vessel from ecalling at a
number of countries, including country Y.
Does company C's action constitute an
agreement under section 999(b)(3)?

“A. No.

H-29A. Q. Company A signs a contract to
export goods to country X. The contract
provides that payment will be made by

- means of a letter of credit confirmed by
‘bank C. The letter of credit requires compa-
ny A to provide to bank C a certificate that
1t is not blacklisted before it can be paid by
bank C. Bank C confirms the letter of credit
and later makes payment to company A
after determining that all documents. in-
cluding the boycott certificate, are in order.

. Does bank C’s action constitute an agree-
ment under section 999(bX3)?

A. -Yes. Bank C’s action constitutes an

with a U.S. person and therefore constitutes
{ an ‘agreement under section 939(bX3X AN
The answer would be the same under sec-
; tion 998(b)3NAND) if the beneficiary of the
- letter of credit were organized under the
law of couniry Y and wunder section
. €8%(b)}(3)(AXiii) if company C had reason to
know that it will not be able to obtain the
required certificate because of the national-
ity, race, or religion of the bheneficiary's
ownership, management, or directors. The
answer would also be the same were bank C
merely to confirm, pay, honor, negotiate,
open, or otherwise implement the letter of
credit. However, merely advising company A
of the letter of credit doesnot constitute an
agreement under section 999(bX3).
Bank C’s action would not constitute par-
ticipation in or cooperation with an interna-
tional boycott under section 899(b)}(3) if the
beneficiary were neither a country Y person
por a U.S. person and if bank C did not have
reason to know that it would not be able to
obtain the required certification because of
- the nationality, race, or religion of the bene-
ficiary’s ownership, management, or direc-
tors. See answer H-1B. If bank C has reason
to know that 2 person has been inserted as
the beneficiary of the letter of credit solely
for the purpose of funnelling payment to
another person, the letter of credit will be
viewed as also having that other person as a
beneficiary.

H-20B. Q. The facts are the same as in H-
20A; except that company A is required to
provide to-bank C g certificate that none of

'
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the goods for which it is to be paid under
the letter of credit is produced by a black-
listed person. Does bank C’s action constl-
tute an agreement under section 894b}3)?
A. Yes, for the same reasons and with the
same qualifications as in Answer H-20A.
H-30. Q. Company C signs a contract to
supply goods to Country X. The contract
provides that Company C will not trade

with Country ¥, and that payment will be °
-made by means of a letter of credit con-

firmed by Bank D provided that Bank D
certifies to Country X that it will not con-
{irm letters of credit relating to the export
of goods to Country Y. Bank D confirms the
letter of credit, after issulng the requested
certificate, Does Bank D’s action constitute
an agreement under section 988(b)(3)?

A. Yes, regardless of Company C's nation-

ality.
. H-31, Q. Company C signs & contract to

export goods to Country X. The contract,
consistent with the laws, regulations, re-
quirements or administrative practices of
Country X, provides that the goods may not
be produced in whole or in part in Country
Y or contain any parts, raw materials or
labor originating in Country Y. The con-
tract also provides that payment will be
made by means of a letter of credit con-
firmed by Bank D. The letter of credit re-
quires Company C to provide to Bank D a
certificate that the goods are not produced
in whole or in part in Country Y and con-
tain no parts, raw materials or labor origl-
nating in Country Y before it can be paid by
Bank D. Bank D confirms the letter of
credit and later makes payment to Company
C after determining that all documents, In-
cluding the certificate, are In order. Does
Bank D’s action constitute an agreement
under sectlon §39(b}X3)?

A, No. Bank D's actlon constitutes an
agreement in furtherance of a prohibition
on the importation of goods produced in
whole or in part in a country that Is the
object of an international boycott. Accord-
ing to section 889(bX4)(B), agreeing to such
a prohibition does not constitute participa-
tion In or cooperation with an international

-boycott. (Similarly, Company C’s action

does not constitute participation in or coo-
peration with an international boycott. See
Answer I-1.)

H-32. Q. Company C signs a contract to

.export goods to Country X. The contract

contains no clause concerning a boycott.
The laws, regulations, requirements or ad-
ministrative practices of Country X prohibit
the importation into Country X of goods
manufactured by persons engaged in trade
with Country Y and require import licenses.
In order to obtain an import license, Compa-
ny C provides a certiticate Indicating that
the goods were not manufactured by a
person engaged in trade in Country Y or

. with the government, companies or nation-

als of Country Y and that they were not
shipped on a blacklisted ship. Does Compa-
ny C’'s action constitute an agreement under
section 999(b)(3)?

A, No. Merely providing at the time of
fmport a certificate as to the content and
shipper of goods, as is required to obtain an
import license, does not by itself constitute
an agreement under section 999(bX3). Nor
does the repetitive supplying of such certifi.
cates at the time or import by itself consti-
tute an agreement under section 955(bX3).

- However, an agreement to provide such 2

certificate would constitute an agreement
under section 899(b)(3).

H-33. Q. Country X deposits money in a
forelgn branch of Bank C, a U.5. bank, As a
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condition of making the deposit, Country X
requires that all loans by the branch be
made only to companies which can supply
certificates that they are not blacklisted.
The branch agrees to this condition. Does
Bank Cs action constitute an agreement
under section 939(bX3)?

A. Yes. Bank C’s action constitutes an
agreement under section 999(bX3), which is
made as a condition of doing business with
Country X,

H-34. Q. Company C enters into an agree-
ment with Country X to manufacture air-
planes for Country X. The contract between
Company C and Country X provides that no
components in the airplane may be pro-
duced by blacklisted companies. Company C
enters Into an agreement with Company D
pursuant to which Company D agrees to
manufacture the seats and to provide Com-
pany C with a certificate that no compo-
nents in the seats were prodnced by black-
listed companles. Company D knows or has
reason to know that the zeats are being in-
corporated in the airplanes being sold to
Country X. Does Company D’s action con-
stitute an agreement under section
935(b)(3)? -

A. Yes. Company D has agreed to refrain
from doing business with blacklisted per-
zons as a condition of doing business indi-
rectly with Country X

I. RerranyintG FProu Doms Busixess Wirg
OR IM¥ A Boycorzep COUNIRY (SECTION
999(bX3IKAXD).

I-1. Q. Company C =zlgns a eontract to
export goods to Comntry X. In that con-
tract, consistent with the laws, regulations,
requirements or adminstrative practices of
Country X, there i« g provision that none of
the goods to be provided shall be produced
in whole or in part in Country Y or contain
any parts, raw materizls or labor from
Country Y. Dees Company C’s action consti-
tute participation in or cooperation with an
international boycott under section
999(bXINAXIN?

A. No. Company C is eomplying with

Country X’s prohibition on the importation
of goods produced in whole or in part in a
country which is the object of an interna-
tional boycott. Such action, according to
section 999(bX4XB), does not constitute
participation in or cooperation with an in-
ternational boycott.

I1-2. Q. Company C owns a number of
ships. It understands that if one of its ships
visits Country ¥, that ship will thereafter
be unable to vislt Country X, Company C
has some ships that visit Country Y but not
Country X and other ships that visit Coun-
{ry X but not Country Y. Does Company C’s
action constitute participation in or cooper-
ation with an international boycott under
section S9HDBXINAXI?

A. No. Company C has not agreed to re-
frain from doing business with Country Y.
‘Therefore Company C’s action does not con-
stitute participation in or cooperation with
an international boycott under section
899(bX3XAXI).

I1-3. Q. Company C signs a contract licens-
ing & company in Country X to use to cer-
tain of its patents and trademarks in Coun-
try X. The contract provides that Company
C will not enter into any agreement with
any national of Country Y with respect to
the use in Country Y of patents and trade-
marks. Does Company C’s action constitute
participation in or cooperation with an in-
ternational boycott under section
999(bX3IXKAXIY?

’
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A, Yes. Company C has agreed to refrain
from doing business with nationals of Coun-

try Y and such action constitutes participa- -

tion in or cooperation with an international
boycott under section 995(b)(3)(A)1).

I-4. Q. The facts are the same as in Ques-
tion I-3, except that Company C has a
number of licensing agreements with Coun-
try 'Y and enters into still more such agree-
ments after it signs the contract with Coun-
try X. Does Company C's action constitute
participation in or cooperation with an in-
ternational hoycott undeyr section
938(bX(3)(AX1)»?

A, Yes, for the reasons stated in Answer I-
ge At‘nr.wer H-18 is also relevant in this con-

X

I-5. Q. Company C signs a contract to
export products from Country X. The con-
tract, consistent with the laws, regulations,
requirements or administrative require-
ments of Country X, requires Company C to
certify that the goods will not be sent to
Country ¥. Company C so certifies, Does
Company C's action constitute participation
in or cecoperation with an international boy-
cott under section 999(b)(3)(A)({1)?

A, No. Company C’s .compliance with
Country X’s prohibition on the exportation
of products of Country X to Country Y does
not constitute participation in or coopera-
tion with an international boycott under
section 999(b)(4XC).

1-6. Q. Company C signs a contract to
export goods to Country X. The contract
provides that no capital of Country Y origin
will be used in the production or manufac-
ture of the goods. Does Company C's sction
constitute participation in or cooperation
with an international boycott under section
999%(b)(3)AX1)?

A, Yes, Company C has agreed to refrain
from doing business with the government, a
company or a national of Country Y.

I-7. Q..Company C enters into a contract
for the manufacture and sale of goods to
Country X and the provision of customer
support services. The contract provides that
Company C may assign its rights and obliga-
tions under the contract, but that such

. riehts and obligations cannot be assigned to
a company incorporated under the laws of
Country Y without the express approval of
Country X. There is no simjlar requirement
with respect to companies incorporated
under the laws of other countries. Does
‘Company C’s action constitute participation
in or cooperation with an international boy-
cott under section 999(b)(3)X(AX1)?

A. The contract provision requiring com-
pany C to obtain the approval of Country X
prior to an assignment of the rights and ob-
ligations to a company incorporated under
the laws of Country Y constitutes sufficient
evidence from which to infer the existence
of an agreement under section
999(b)(3)(AXi) unless Company C can estab-
1ish valid business reasons for this provision
apart from the boycott.

I-8. Q. Company C, incorporated under
the laws of any country other than Country
Y, signs a contract to export goods to Coun-
try X. The contract provides that payment
will be made by means of a letter of credit,
confirmed by Bank D. The letter of credit
requires Company C to provide to Bank D s
certificate that it is not organized under the
laws of Country Y before it can be paid by
Bank D. Bank D confirms the letter of
credit and later makes payment to Company
C after determining that all documents, in-
cluding the boycott certificate, are in order.
Does Bank D’s action constitute participa-
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tion in or cooperation with an international
boycott under section 998(b)(3)(AX1)?

A. No. Because Company C is not a Coun-
try Y company, Bank D’s action does not
constitute an agreement to refrain from
doing business with a person deseribed in
section 993(bX(3)XAX1).

J. REFRAINING FrOM DomNG BUSINESS WITH
ANY UNITED STATES PERsON ENGAGED IN
TRADE IN A Bovcortedp COUNTRY (S.-.cmm
“899(b)(3)AXI,

J-1. Q. Company C signs a contract with
Country X for the turn-key construction of
an industrial plant in Country X. The con-
tract provides that Company C will not use
as subcontractors a number of named U.S.
firms whose past performance on contracts
in Country X has been unsatisfactory, ac-
cording to Country X, for reasons unrelated
to the boycott. Does Company C’s action
constitute participation in or cooperation
with an international boycott under section
999(bX(3)(AXI1)?

A. No. The exclusion of subcontractors
based on performance is not covered by sec-
tion 998(bX3).

J-2A. Q. Company C enters into a con-
tract to export goods to Country X. The
contract provides that Company C will not
use any goods manufactured by Company A
in performing the contract since Company
A is blacklisted by Country X even though
Company A does not engage in any-kind of
trade in Country Y or with the government,
companies, or natipnals of that country.
Does Company C’s action constitute partici-
pation in or cooperation with an interna-
tional boycott under section
999(bX3)AXID?

A. Yes. An agreement providing that a
person will refrain from doing business with
8 blacklisted U.S. person constitutes partici-
pation in or cooperation with an interna-
tional boycott under section 999(b)(3)(AX(il),
even if that person is not engaged in trade
with Country ¥, unless Company C can es-
tablish that the blacklist is maintained for
reasons other than the furtherance of the
boycott. See Answer H-1A.

J-2B. Q. The facts are the same as In
Question J-24, except that the contract
provides that Company C will not use any
goods manufactured by Company D, a com-
pany incorporated under the laws of sny
country other than the United States or
Country ¥. Does Company C’s action consti-
tute participation in or cooperation with an
international boycott under section
999(b)(3)AX11)?

A. No, because Company D is not 2 United
States person. In addition, since Company D
is not organized under the laws of Country
Y, Company C’s action does not constitute
participation in or cooperation with an in-
ternational boycott under section
999(b)(3)(AX(ii). However, if Company C had
reason to know that Company D was black-
listed because of the nationzality, race or re-
ligion of Company D’s ownership, manage-
ment or directors, Compa.ny C's action

.would constitute participation in or coopera-

tion with an international boycott under
section 992(b)(3X(a)iii). See Answer H-1B.
J-3. Q. Company C competes for an indus-
trial plant construction contract for which
Company P of Country W is inviting inter-
national tenders. The contract i§ to be fi-
nanced by Country X, which maintains a
blacklist of companies. Country X requires
contracts for projects which it finances to
state that the contractor is required to re-
frain from making any purchase for the

project from any blacklisted company.
Country W does not boycott those compa-
nies. Company C wins the tender and signs
the contract with Company P with the
blacklist provision. Does Company C's
action constitute partizipation in or coopers
ation with an international boycott under
section 999(b)(3)(AXi1)?

A. Generally, yes. Seo Answetr H-1A. Al-
though the boycott is not implemented by
Country W, but by Country X, and the pro-
Ject is being carried out in Country W, Coms
pany C has agreed not, to do business with
blacklisted U.S. companies as a condition of
doing business indirectly with Country X,

J-4. Q. Company C slgns a contract to
export goods to Country X. The contract
provides that Company C will not do busi.
ness with any company blacklisted by Coun-
try X. Company C establishes that although
a number of the blacklisted companles are
foreign subsidiaries of U.S. companies, no
U.S. companies are on the list, Does Compa-
ny C’s action constitute participation in or
cooperation with an international boycott
under section 999(b)(3) A)il)?

A. Yes, For purposes of this particular sec-
tion, “United States person” does not in«
clude foreign subsidiaries of a United Statey
person. However, since the blacklist may be
changed to add U.S. persons between the
time when Company C enters into the
agreement and when it completes perfors
mance, Company C has agreed not to do
business with any U.8. person that may be
added to the blacklist.

J-6. Q. Bank C advises Country X on its
investments in the United States. Country
X instructs Bank C not to, recommend for
investment any shares of certain companies
that are blacklisted by Country X. Bank C
follows these instructions. Does Bank C's
action constitute participation in or cooper-
ation with an international boycott accord.
ing to section 999(b)X(3)(AX({1)?

A. No. The recommendation of shares of
certain companies by Bank C does not con«
stitute “doing business"” with those compa-
nies. Therefore Bank C’s action does not
constitute participation in or cooperation
with an international boycott under section
999(b)(3).

J-6A. Q. Bank C manages Country X's in-
vestment portfollo in the United States.
Bank C has been given certain powers to act
for Country X pursuant to Instructions
that, among other things, require Bank C
not to invest Country X'y funds in stocks
and bonds issued by certain blacklisted
United States companies. Bank € is autho-
rized by Country X to purchase and sell
stocks and bonds only through recognized
exchanges, over the counter markets, or the
so-called third market. Does Bank C's action
constitute participation in or cooperation
with an international boycott under section
999(bX(3)AXi1)?

A. No. Purchasing stocks or bonds of any
company on recognized exchanges, over the
counter markets, or the so-called third
market does not constitute “doing business'
with that company, and an agreement to re<
frain from such purchases does not consti«
tute an agreement to refrain from doing
business with that company. Accordingly,
Bank C's action does not constitute partici-
pation in or cooperation with an interna.
tional boycott under section 989(b)(3).

J-6B. Q. The facts are the same as in
Question J-6A, except that Bank C is also
authorized to purchase original issues of
stocks and bonds directly from the issuing
company. Does Bank C's action constitute
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participation in or cooperation with an in-
ternational boycott under section
99K DU NAXII?

A, Genersally, yes. An agreement not to

purchase original issues of stocks or bonds ~

directly from a U.S. company blacklisted by
Country X constitutes participation in or
cooperation with an international boycott

. under section 99%(b)(3XAXiD). If, however,

Bank C can establish that the blacklist is
maintained for reasons other than the fur-
therance of the boycott, Bank C’s action
does not constitute participation in or coo-
peration with an international boycott
under section 999(b)(3). See Answer H-1A:
J~7. Q. Company C signs a contract to con-
struct an industrial plant in Country X. The
laws, regulations, requirements or adminis-
trative practices -of Country X prohibit the
importation into Country X of goods pro-
duced by blacklisted companies. The con-
tract states thet the laws, regulations, re-
quirements or administrative practices of

" Country X wilt apply to company C’s per-

formance of the contract in Country X. In
carrying out the project, Company C invites
bids to furnish all goods and equipment ona
delivered-in-Country.X basis. No company
on the blacklist maintained by Country X
bids. Does Company C’s action constitute
participation in or cooperation with an in-
ternational boycott under section
S99(bX3NANI)? - .

A. No. By the terms of the agreement
Company C has not agreed to refrain from
doing business with any of the blacklisted
companies. The fact that blacklisted compa-
nies are unable to meet the conditions that
Company C establishes is not due to any

agreement by Company C with Country X, .

but is due to Country X’s laws, regulations,
requirements or administrative practices.
J-8. Q. The facts are the same as in Ques-

_ tion J-7, except that Company C's purchase

contracts require vendors to reimburse
Company C for the purchase price and
transportation costs, plus interest, of any
goods that Company C cannot import into
Country X because of Country X’s import
restrictions. Does Company C's action con-
stitute participation in or cooperation with
an international boycott under section
989(b)(3)AXID? *

A. No, for the reasons given in Answer J-17.

J-9. Q. Company C signs 2 contract to pro-
duce goods in Country X for export. The
contract requires Company C to certify
that, consistent with the laws, regulations,
requirements or administrative practices of
Country X, the goods will not be sent to
Country Y and that Company C will require
any purchaser of the products to certify
that the goods will not be sent to Country ¥
if they are substantially unaltered at the
time of resale by the purchaser. Company C
thereafter sells these goods to Company A,
requiring the certification. Does Company

C’s action constitute participation in or coo-,

peration with an international boycott
under section 999(bX3XAXii)?

A. No. Company C’s agreement to refrain,
and to require Company A to refrain, from
sending Country X's unaltered products to
Country Y does not constitute participation
in or cooperation with an international boy-
cott under section 99K b} 4XC).

J-10. Q. Company C signs a contract to
export goods to Country X. The contract re-
quires that the goods be produced by Com-
pany A and that a certain component in the
goods be produced by Company B. The laws,

. _regulations, requirements or administrative

practices of Country X prohibit the impor-
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tation into Country X of goods manufac-
tured by any company blacklisted by Coun-
try X. Company A and Company B are not
blacklisted by Country X. Does Company
C’s action constitute an agreement under
section 899(bX3)(11)? .

A, No. The existence of -an agreement to
refrain from doing business with a person
blacklisted by Country X will not be In-
ferred solely from a provision in a contract
that goods or components must be produced
by a specllic company that does not In fact
appear on the blacklist. Accordingly, Com-
pany C's action does not constitute an
agreement under section 893(b)(3).

J-11. Q. Company C, incorporated under
the laws of any country cother than the
United Stotes, slgns a controct to export
goods to Country X. The contract provides
that payment will be made by means of a
letter of credit confirmed by Bank D. The
letter of credit requires Company C to pro-
vide to Bank D a certificate that it {snot en-
gaged in trade with Country ¥ before it can
be paid by Bank D. Bank D confirms the
letter of credit and later makes payment to
Company C after determining that all docu-
ments, Including the boycott certificate, are
in order. Does Bank D's action constitute
participation in or cooperation with an in-
ternational boycott under  section
999(bX(3NAXI?

A. No. Banks D's confirmation represents
its agreement to refrain from dolng business
with a person that is not & United States
person. Such an agreement does not come
within the coverage of section
983(HX{3X AN,

X. ReFRAINING FrROM DomnG Business WITR
AxY CoMpPANY WROSE OWNERSEIP OR MANK-
AGEMENT IS Mape Up, ¢ WHOLE OR IN
PART, OF INDIVIDUALS OF A PARTICULAR NA-
TIONALITY, RACE OR RELIGION (SEcrION
999(bX3) A1)

K-1. Q. Company C slgns a contract to
export goods to Country X. The contract
provides that the goods will not bear any
mark symbolizing Country ¥ or religion R.
Does Company C’s action constitute particl-
pation in or cooperation with an interna-
tional boycott under section
998(b)3NANii)?

A. No. Sectlon 993(bX3)XAXIl) prohjbits
agreements to refrain from doing business
on the basis of the nationality, race or rell-
glon of the owners or management of an or-
ganization and to refrain from selecting (or
to remove) directors of a particular nation-
ality, race or religion. It does not prohibit
agreements not to import goods bearing cer-
tain marks into a country. No part of sec-
tion 998(b)(3) concerns refusals to purchase
goods bearing marks symbolizing a certain
country or religion.

K-2. Q. As a condltion of dolng business in
Country X, Company C's subsidiary in
Country X agrees that the board of direc-
tors of the subsidlary must consist of a
specified number of nationals of Country X.
Does such action constitute particlpation in
or cooperaiton with an international boy-
cott under sectlon $98(bX3)CAX1I)?

A; No.

K-3. Q. Company C is the leader of a syn-
dicate of U.S. and forelgn banks that is un-
derwriting a public bond issue of Country X.
Company D is 8 member of that syndicate.
During the loan negotiations Country X in-
dicates that Company E, which is not a U.S.
company, should be excluded from the syn-
dicate because of the religion of some of its
directors. Company C and Company D did

®
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not contemplate that Company E would be
a member of the syndicate in any event and
they agree to comply with the request of
Country X, Does the action of Company C
and Company D constitute participation in
or cooperation with an international boy-
cott under section 999(DX3INAXIL? .

A. Yes. The action of Company C and
Company D Is an agreement, to refrain from
dolng business with a company whose man-
agement consists of individuals of 2 particu-
lar religion. Under section 939(bX3)AXii)
this constitutes participation in or coopera-
tion with an international boycott.

K-4. Q. The facts are the same as in Ques-
tion ¥-3, except that Country X indicates
that Company E may be included only if it
removes several of its directors who are of
nationality Y. Dees the action of Company
C and Company D In agreeing to the re-
quest of Country X constitute participation
in or cooperation with an international boy-
cott under section 955(b)(3)CA({if)?

A. Yes, The action of Company C and
Company D is an agreement fo obtain the
removal of corporate directors of a partuicu-
lar nationality as a condition of including
Company E. This constitutes an agreement
under section 933(b)(3)(A 11?2

E-5. Q: Company C signs a contract to
export goods to Country X. The contract
provides that payment will be made by
means of a letter of credit confirmed by
Bank D. The letter of credit requires Com-
pany C to provide to Bank D a certificate
that its board of directors does not contain
any Country Y nationals before it can be
pald by Bank D. Bank D confirms the letter
of credit and later makes payment to Com-
pany C after determining that all docu-
ments, Including the boycott certificate, are
in order. Does Bank D's action constitute
participation in or cooperation with an in-
ternational boycott under section
999(bX3NANXII)?

A. Yes. Bank D’s action constitutes an
agreement to refrain from doing business
with companies whose management in-
cludes individuals of a particular national-
ity. This constitutes participation in or coo-
peration with an international bogcott
under section 893(bX3IKAXID).

L. REFYRAINING PROX EMPLOYING INDIVIDUALS
Or A PaxTICULAR NATIONALITY, RACE OR RE-
LIGION (SrcTion 399bX3IXAXIVY)

1-1. Q. Company C signs a construction
contract that provides that Company C is
not to employ individuals of religion R to
work on the profect in Country X. Does
Company C’s action constitute participation
in or cooperation with an international boy-
cott under section 899(bX3)(AXiv)?

A.Yes, -

1-2. Q. Company C signs a contract for 2
construction project in Country X. The con-
tract specifies that only indivduals who are
nationals of the United States cr Country X
will be allowed to work on the project. Does
Company C’s action constitute participation
in or cooperation with an international boy-
cott under section 899(bX3XA)(1v)?

A. No. There is no evidence of an attempt
to specifically exclude persons of a particu-
Iar nationality. Persons of a number of dif-
ferent nationalities, including those from
both friendly and unfriendly countries,
have been evenhandedly excluded.

1-3. Q. As a condition of doing business in
Country X, Company C agrees to employ a
specified percentage of nationals of Country
X or to employ increasing numbers of na-
tionals of Country X. Does such action con-
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stitute participation In or cooperation with
an international boycott under -section
999(bX(3)AXiv)?

A. No.

L-4. Q. Company C, incorporated under
the laws of Country Z, signs a contract for
the engineering and construction of an in-
dustrial plant in Country X. The contract
excludes from working in Country X nation-
als of Country Z who_are also nationals of
Country Y. Does Company C's action consti-
tute participation in or cooperation with an
international boycotf under section
999(bX3)(AX1V)?

A. Yes. Any agreement to differentiate
among citizens of Country Z on the basis of
dual nationality for employment on & pro-
Jeqt constitutes participation in or coopera-
tion with an international boycott under
section 999(b)(3)(A)iv).

I-5. Q. Company C signs a contract for
the engineering and construction of an in-
dustrial plant in Country X. The contract
provides that Company C is not to employ
in its home office any individuals who are
nationals of Country ¥ to work-on the
design of the plant. Does Company C’s
action constitute participation in or cooper-
ation with an international boycott under
section 993(b)(3)AXiv)?

A. Yes,

M. As A CONDITION OF THE SALE OF A PROD-
veT, REFRAINING FROM SHIPPING OR INSUR-
ING THAT PRODUCT ON A CARRIER OWNED,
Lrasep, OR OPERATED BY A PERSON WHO
Does NOT PARTICIPATE IN OR COOPERATE
WITH AN INTERNATIONAL BOYCOTT (SECTION
999(b3(3)(B)

M-1. Q. Company C enters into a c¢.Lf. con-
tract to export goods to Country X. The
contract states that the goods are not to be
shipped on a ship blacklisted by Country X.
The blacklist contains the names of vessels
that have called at ports in Country ¥, ves-
sels that are owned, leased or operated by
the government, a company or a national of
Country Y, and vessels that aré owned,
leased or operated by persons who engage in
activities that are inconsistent with the boy-
cott. Does Company C’s action constitute
participation in or cooperation with an in-
ternational boycott under section 999(b)(3)?

A, Yes. Company C has entered into an
apreement described in section 999(bX3X(B),
as well as section 999(b)(3)(A). The answer
would be the same if the contract stated
that the goods were not to be insured by a
company backlisted by County X. .

M-2. Q. Company C enteres into a f.a.s.
Port of New York contract for the sale of
goods to Country X, While no overseas ship-
ping or insurance provisions are contained
in the contract, Company C has reason to
believe that arrangements will be made by
the purchaser to'see that the goods are not
shipped on a carrier owned, leased or oper-
ated by a person who does not participate in
or cooperate with Country X’s boycott of
Country Y and that the goods are not in-
sured by a person who does not participate
in or cooperate with the boycott. Does Com-
pany C’s action constitute participation in
or cooperation with an international boy-
cott under section 999(b)(3)(B)?

A. No. Company C has not agreed as a
condition of sale to refrain from shipping on
a carrier owned, leased or operated by a
person who does not participate in or coop-
erate with an international boycott or to re-

frain from insuring the goods with a person

who does not participate in or cooperate
with an international boycott. It has not
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agreed to any shipping or insurance ar-
rangements. Its action thus does not consti-
tute participation in or cooperation with an
international boycott according to section
999(b)(3XB). .

M-3. Q. Company C, having its place of
business in Country Z, is requested by Coun-
try X to enter into a c.i.f. contract to export
goods to Country X. However, to avold par-
ticipating in or cooperating with an interna-
tional boycott, Company C successfully con-
vinces Country X that the contract should
specify shipment f.a.s. port of Country Z.
The-remainder of the circumstances are as
described in Question M-2. Does Company
C’s action constitute participation in or coo-
peration with- an international boycott
under section 999(bX3XB)? .

A, No, for the reasons given in Answer M-

2.

M-4. Q. Company C, a freight forwarding
company having its place of business in
Country Z, has a contract with Country X
to make, as an agent of Country X, shipping
and insurance arrangements for goods
which Country X purchases in Country Z
on a f.a.s. port of Country Z basis. The con-
tract provides that no shipments will be
made on 2 carrier owned, leased or operated
by a person who does not participate in or
cooperate with Country X's boycott of
Country ¥ and thgt the goods will not be in-
sured by a person who does not participate
in or cooperate with the boycott. Company
C msekes shipping and insurance arrange-
ments on that basis. Does Company C's
action constitute participation in or cooper-
ation with an international boycott under
section 932(bX3)(B)?

A, Company C's agreement is not made as
a condition of the sale of a product to Coun-
try X. Therefore, Company C’s action does
not constitute participation in or coopera-
tion with an international boycott under
section 999(b)(3)(B). However, Company C’s
agreement may constitute participation in
or cooperation with an international boy-
cott under section $99(b)(3)(A).

M-5. Q. Company C enters into a contract
to export goods to or from Country X. As a
precaution to protect against war risk or
confiscation, the contract requires Company
C not to ship the goods on a Country Y flag
vessel or on a vessel owned, controlled, oper-
ated or chartered by Country Y or by com-
panies or nationals of Country ¥, or on a
ship which during the voyage calls at Coun-
try Y enroute to or from Country X. Does
Company C’s action constitute participation
in or cooperation with an international boy-
cott under section 999(b)(3)?

A. No, The requirement in the contract is
not a restrictive boycott practice. Rather,
the contract provision is presumed to arise
from the need to protect goods from
damage or loss. However, this answer would
not cover 2 restriction on the choice or
route of a vessel when it carries no goods
destined for or originating in Country X.

M-6. Q. Company C enters into 2 contract
to export goods to Country X. The contract
requires Company C to ship the goods only
on a ship registered in Country X. Does
Company C’s action constitute participation
in or cooperation with an international boy-
cott under section 999(b)(3)(B)?. :

A. No. An agreement ta ship goods only on
a ship registered in Country X does not con-
stitute an agreement to refrain from ship-
ping or insuring those goods on a carrier
owned, leased, or operated by a person who
does not participate in or cooperate with an
international boycott. Therefore, Company

C's action does not constitute participation
in or cooperation with an internat{onal boy-
cott under section 999(b)(3).

M-7. Q. Company A signs a contract to
export goods to Country X. The contract
provides that the goods may not be shipped
on a vessel that has been blacklisted by.
Country X because it has called at Country
Y in the past. Does Corapany C’s action con-
stitute participation in or cooperation with
an international boycott under section
999(bX(3)(B)?

A. Yes.

M-8. Q. Company C signs a coniract to
export goods to Country X. The contract
contains no requirement that the sellor ros
frain from shipping the goods on a vessol
that has been blacklisted by Country X,
Company C does not ship the goody on a
blacklisted vessel. Does Company C's action
constitute participation in or cooperation
with an international boycott under section
999(b)(3XB)?

A, No. See Answers X-5 and H-23,

M-9. Q. Company C signs a c.lf. contract
to export goods to Country X to be pald for
by means of a letter of credit. The lettor of
credit for this transaction requires, as a con«
dition of payment, that Company C certify
as to the identity of the vessel and the iden-
tity of the insurer. Company C providey
such a certificate to the paying bank, Does
Company C’s action constitute participation
in or cooperation with an international boy-«
cott under section 999(b)(3)?

A. An agreement under section 999(bX3)
will not be inferred solely from Company
C’s certification. However, an overall course
of conduct which includes the furnishing of
such a certificate in addition to other fac-
tors could give rise to such an inference. Re-
peatedly furnishing such certificates does
not constitute such a course of conduct.

N. REDUCTION OF FOREIGN TAX CREDIT

N-1A. Q. In the case of a taxpayer apply-
ing the internati{onal boycott factor under
section 999(cX1), how is the reduction of
foreign tax credits for the current year com-
puted under section 908, and how arc the
foreign taxes carried from the current year
to other years treated?

A. 1. Treatment of foreign tax credits
available after applying the Umilations of
sections 904 and 907. The international boy-
cott factor s applied to the forelgn tax cred-
its avallable after the application of the
limitations of sections 904 and 907 (deter-
mined without regard to section 808) in ac-
cordance with the following rules:

a. Foreign tax credits attributable to cur-
rent year sections 901, 902, and 960 toxes.
The forelgn tax credits attributable to for-
eign taxes paid in the current year or
deemed paid in the current year under seo-
tions 902 or 960 are multiplied by the tax-
payer’s international boycott factor for the
current year. Foreign tax credits in the
amount of this product are disallowed in the
current year under section 908(a).

b. Foreign tax credits cttridutable to scc-
tion 904(c) and 907(/) taxes carried. from a
boycott factor year. Tha foreign tax credits
attributable to forelgn taxes deemed pald in
the current year under sections 904(c) and
907({) that are carrfed from a year in which
the taxpayer applied the international boy-
cott factor are multiplied by the taxpayer'’s
international boycott factor for the year
from which the foreign taxes were carried.
Foreign tax credits in the amount of this
product are disallowed in the current year
under section 908(a).
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¢. Other section 904(c) and 907(f) tares.
ThHere is no disallowance in the current year
under section 908(a) for foreign tax credits
attributable to foreign taxes deemed paid in
the current year under section 904(c) and
907(f) that are carried from & year: (1) in
which the taxpayer did not participate in or
cooperate with an international boycott; or
(il) in which the taxpayer applied the spe-
cific attribution of taxes and Iincome
method under section 999(e)2); or (iii)
ending before November 4, 1976.

If Answers E-2 or E-3 are applicable, the
_ disallowance of foreign tax credits may be
" computed on a pro rata basis in accordance
with those Answers.

After the amount of disallowed foreign
tax credits.has been determined, the tax-
payer determines the amount of the disal-

_lowed foreign tax credits that may be de-

ducted under Answers N-4 and N-5. No ad-
justment is made under sections 901, 904 or
908 to reflect the deduction for disallowed
credits. Thus, the allowable foreign tax
credits for the current year equals. the for-
eign tax credits available (after applying
sections 904 and 907 without regard to sec-
tion 908) less the foreign tax credits disal-
lowed under a. and b. above.

2. Trealment of foreign taxes not available
as a credit by reason of the limitations of
sections 904 and 907. There is no reduction
or disallowance in the current year for for-

! eign taxes paid or deemed paid that are not
avallable as credits solely by reason of the
limitations of sections 904 and 907. Instead,
those forelgn taxes remain available for car-
rying-over and will be disallowed in the year
‘to which they.are carried in accordance
with-the following rules:

a. If the foreign taxes are carried to a year
in which the taxpayer applies the interna-
tional boycott factor, there will be a disal-
lowance (after applying the limitations of
sections 904 and 907) of foreign tax credits
attributable. to the carried-over foreign
. taxes in an amount equal to the preduct of

those credits multiplied by the taxpayer’'s
international boycott factor for the year
from, which the taxes were carried.

b. If the foreign taxes are carried to a year
in which the taxpayer applies the specific-
attribution of taxes and income method,
there will be a disallowance (after applying
the limitations of sections 904 and 907) of
foreign tax credits attributablé to the car-
ried-over foreign taxes in an amount equal

_to the product of those credits multiplied by
the taxpayer’s international boycott factor
for the year from which the taxes were car-
ried. (See Answer N-1B.)

c. If, the foreign taxes are carried either
to a year in which there was no participa-
tion in or cooperation with an international
boycott or to a year ending before Novem-
ber 4, 1976, there will be a disallowance

- (after applying the limitations of sections
904 and 807) of foreign tax credits attribut-
able to the carried-over foreign taxes in an
amount equal to the product of those cred-
its multiplied by the taxpayer's internation-
al boycott factor for the year from which
the taxes were first carried.

If Answers E-2 or ‘E-3 are applicable, the ’

disellowance of the credits attributable to
the carried-over taxes may be computed on
a pro rata basis in accordance with those
Answers. No adjustment is made under sec-
tions §01,-904 or 808 to reflect any deduc-
tion that may be allowed under Answers N-
4 and N-5 for the disallowed credits.

N-1B. Q. In the case of a taxpayer apply-
ing the specific attribution of taxes and
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income method under section 983{c}{2), how
is the reduction of foreign taxes or foreign
tax credits computed for the current year
under section 808, and how are forelgn taxes
carried from the current year to other years
treated?

A. 1, Treatment offorcfgn taxzes other than
Joreign taxes carried from e boycolt factor
year. The taxpayer {irst reduces the amount
of all foreign taxes pald or deemed pald in
the current year, other than forelgn taxcs
deemed pald in the current year under sec-

- tions 904(c) and 907(f) that are carried {rom

8 year in-which the taxpayer applied the in-
ternational boycott factor, by the sum of
those foreign taxes that are attributable to
specific operations that are—

(2) related to boycotting countries and In
connection with which there was boycott
participation or cooperation, or

(b) in boycotting countrics and have not
been clearly demonstrated to be clearly sep-
erate and identifiable from operations in
connection with which there was boycott
participation or cooperation.

There is, of course, no reduction for forelgn
taxes that are deemed pald in the current
Yyear but are attributable to operations com-
pleted before November 4, 1976, or to oper-
ations completed before December 31, 1977
if the operations are carried out in accor-
dance with the terms of a binding contract
entered into before Septémber 2, 1976, Addl-
tionally, if Answers E-2 or E-3 are applica-
ble, the reduction of foreign taxes may be
computed on & pro rats basis in accordance
with those Answers.

After the amount of the reduction of for-
eign taxes has been determined, the taxpay-
er determines which of the disallowed for-
eign taxes are deductible under Answers N-
4 and N-5. The taxpayer then computes {ts
section 904 limitation, which will reflect a
reduction in both taxable income from
sources without the the United States and
entire taxable income for the entire amount
of the disallowed forelgn taxes that are de-
ducted under Answers N4 and N-5.

2, Treatment of foreion lazes carried from
an international boycotl faclor year. After
the taxpayer. has determined the reduction
in foreign taxes (other than taxes carried
from an international boycott factor year)
and after the limitations of sections 804 and
907 have been applied {n accordance with 1.
above, the taxpayer multiplics the forelgn
tax credits that are attributable to foreign
taxes carried from a year in which the tax-
payer applled the international boycott
factor by the international boycott factor
for the year from which the taxes were car-
ried. Foreign tax credits in this amount are
disallowed. If Answers E-2 or E-3 are appli-
cable, the disallowance of these credits may
be computed on & pro rata basis in sccor-
dance with those Answers. No adjustment is
made at this point under sections 801, 804 or
908 to reflect any deduction that may be al-
lowed under Answers N-4 and N-5 for the
disallowed credits attributable to foreign
taxes carried from & year in which the tax-
?gg applied the international boycott

T.

3. Treatment of forelgn lazes carried from
e specific atlribution of taxes and income
year. Since, in 2 year in which the taxpayer
uses the specific attribution of taxes and
income method, the reduction in forelgn
taxes is made before the determination of
the section 904 limitation (see 1, above), no
“tainted' foreign taxes will be available for
carrying-over to another yecar. Thus, there
will be no reduction in foreign taxes and no
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disallowance of credits in another year for
taxes carried from 2 year in which the tax-
payer used the specific attribution of taxes
and Income method.

N-2. Q. After the reduction of foreign
taxes or the disallowance of foreign tax
credits has been determined In accordance
v:ith the processes described in Answers N-
1A and N-1B, some of the disallowed taxes
or credits may be deductible under section
£08(b). If the dizallowed taxes or credits are
deducted, Is 2 new lmitation under section
€04, a new section 901 amount or a new sec-
tion 908(a) amount computed to reflect the
aedu?ctian in income by reason of the deduc-

on

A. See Answers N-1A and N-1B. .

N-3. Q. Company A owns 20 percent of
the stock of Company C, a corporation orga-
nized under the laws of Country Z, a foreign
country. Company C participates in an in-
ternational boycott in connection with all
its operations. Company C pays a dividend
to Company A and Country Z withholds
income tax on the dividend paid to Compa-
ny A. Company A computes its loss of tax
benefits by {dentifying specifically attribut-
able taxes and income under section
889¢{c)(2). Will Company A be denied its sec-
tion 901 direct foreign tax credit in respect
of the income tax withheld by Country Z on
the dividend paid by Company C?

A. If Company A can clearly demonstrate
that its Investment in Company C is a clear-
ly separate and identifiable operation In
connection with which Company A did not
participate in or cooperate with an interna-
tional boycott, Company A will not he
denled its gection 801 direct foreign tax
credit in respect of the withholding tax on
the dividend paid by Company C. On the
other hand, even if Company C bad not par-
ticipated iIn an international boycott, if
Company A participated iIn or ccoperated
with an international boycott in connection
with its investment in Company C,-Compa-
ny A would lose its foreign tax credit in re-
spect of the withholding tax on the divi-
depd. Thus, whether Company C partici-
pates In an Intermational boycott Is not rel-
evant to the determination of Company A’s
loss of foreign tax credit under the facts of
this question. (To determine the denial of
the section 802 indirect foreign tax credit
{for forelgn income taxes paid by Company
C, see Answer A-19.)

N-4. Q. As a result of participation in or
cooperation with an international boycott
and"the application of section S08(2), Com-
pany A loses a portion of its foreign tax
credit under both sections 801 and 902. Are
the forelgn taxes denled creditability under
both sections 901 and 902 deductible under
section 908(b)?

A. The section 901 taxes denfed creditabil-
ity by reason of section 908(a) are deduct-
ible, but the section 502 taxes are not. Sec-
tion 908(b) merely renders sections 275(al}(4)
and 78 inapplicable to taxes denied credit-
abllity under section $03(a). Since section
902 taxes are no! otherwise deductible
under the Code, and since no section 78
gross-up is required in respect of section 502
taxes denfed creditabiity, no deduction is
allowed for those section 302 taxes.

N-5. Q. Company A has foreign tax credits
under both sections 801 and $02. Company”
A applles the internaticnal boycott factor to
determine its loss of foreign tax credits
under section $08(a). What portion of the
taxes denled creditability will be deductible
under section 808{b)?

A. Since the section 901 taxes denied cred-
itablity under section $08(a) are deductible
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but the section 902 taxes are not, Company
A may deduct that portion of the total
taxes denled creditability, under section
908(a) that the total section 901 taxes
(before application of section 908(a)) bear to
the total section 901 and 902 taxes (before
application of section 908(2)). .

O. SusPART F INCOME
O-1. Q. In determining the amount of sub-

part F' income included in gross income by -

reason of section 952(2)(3); may any deduc-
tions be taken into account?

A, Yes. In computing subpart F income in-
cluded in gross income wunder section
952(a)(3), a reasonable allowance may be
made for deductions (including foreign
taxes) properly allocable to that income.
See Regs. sections 1.861-8 and 1.954-1(c) for
guldance in this regard.

Dated: January 20, 1978.

‘W. MICEAEL BLUMENTHAL,
Secretary.

* [FR Doc, 78-2171 Filed 1-24-78; 8:45 am]

[4810-22]
NYLON YARN FROM FRANCE
Antidumping Proceeding Notice

AGENCY: U.S. Treasury Department.

ACTION: Initiation of Antidumping
Investigation.

SUMMARY: This notice is to advise
the public that a petition in proper
form has been received and an anti-
dumping investigation is being initiat-
ed for the purpose of determining
whether nylon yarn is being, or is
likely to be, sold at less than fair value
within the meaning of the Antidump-
ing Act, 1921, as amended. Sales at less
than falr value generally occur when
the prices of the merchandise sold for
exportation to the United States are
less that the prices in the home
market or to third countries.

EFFECTIVE DATE: January 25, 1978.

FOR TFURTHER INFORMATION
CONTACT: .

David P. Mueller, Operations Offi-
' cer, United States Customs Service,
Office of Operations, Duty Assess-
«ment Division, Technical Branch,
1301 Constitution Avenue NW.,
gVashington, D.C, 20229, 202-566-
492

SUPPLEMENTARY INFORMATION:
On December 15, 1977, information
was received in proper form pursuant
to §§ 153.26 and 153.27, Customs Regu-
lations (19 CFR 153.26, 153.27), from
E, 1. duPont de Nemours & Company,
Ine.,, Wilmington, Del., mdicatmg the
possibility that the subject merchan-
dise from France is being, or is likely
to be, sold at less than fair value
within the meaning of the Antidump-
ing Act, 1921, as amended (19 U.S.C.
160 et seq.).

For purposes of this investigation,
the term “nylon yarn" means nylon
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yvarn and grouped nylon filaments, not
textured, provided for in items
309.3030, 309.3130, 310.0149, and
310.0249, Tariff Schedules of the
United States, Annotated.

Pricing information thus far ob-
tained indicates that imports of nylon
yarn from France may be sold up to 40
percent below French home market
prices for such or similar merchandise.

There is evidence on record concern-
ing injury to, or likelihood of injury
to, or prevention of establishment of
an industry in the United States. This
information indicates that imports of
nylon yarn from France are undersell-
ing prices of domestic nylon yarn by
approximately 10 percent. This under-
selling is fully accounted for by the al-
leged dumping margins. In addition,
petitioner’s production of nylon yarn
which had previously been returning
profits has now declined to a loss posi-
tion. Employment in petitioner’s
plants producing nylon yarn have de-
clined approximately 21 percent be-
tween 1975 and 1977, accompanied by
a decline in production of similar pro-
portions. Capacity utilization and cap-

_ital investment have also declined.

Having conducted a-summary inves-
tigation as required by § 153.29 of the
Customs Regulations (19 CFR 153.29)
and having determined as a result
thereof that there are grounds for so
doing, the U.S. Customs Service is in-
stituting an inquiry to verify the infor-
mation submitted and to obtain the
facts necessary to enable the Secre-
tary of the Treasury to reach a deter-
mination as to the fact or likelihood of
sales at less than ‘fair value.

This notice is being published pursu-
ant to § 153.30 of the Customs Regula-
tjons (19 CFR 153.30).

- HENRY C. STOCKELL, JT.,
Actmg General Counsel of
the Treasury.
JANUARY 19, 1978. '
[FR Doc. 78-2102 Filed 1-24-78; 8:45 am]

[7035-01]

INTERSTATE COMMERCE
© COMMISSION

[Ex Parte No. 241, Rule 19; 35th Rev.
Exemption No. 90]

50-FT. PLAIN BOXCARS

Exemption Under Mandatory Car Service Rules

To all railroads:

It appearing, that ‘the railroads
named below own numerous 50-ft.
plain boxears; that under present con-
ditions there-are substantial surpluses
of these cars on their lines; that
return of these cars to the owners
would result in their being stored idle;
that such cars can be used-by other
carriers for transporting traffic of-
fered for shipments to points remdote

from the car owners; and that compli-
ance with Car Service Rules 1 and 2
prevents such use of these cars, result-
ing in unnecessary loss of utilizntion
of such cars.

It is ordered, That pursuant to the
authority vested in me by Car Service
Rule 19, 50-ft. plain boxcars described

‘in the Official Raflway Equipment

Register, I.C.C.-R.E.R. No. 405 issued
by W. J. Trezise, or successive issues
thereof, as having mechanical designa-
tion “XM”, and bearing reporting
marks assigned to the railroads named
below, shall be exempt from provisions
of Car Service Rules 1, 2(a), and 2(b).

Apalachicola Northern Raflroad Co., report~
ing marks: AN.

Camino, Placerville & Lake Tahoe Rallroad
Co., reporting marks: CPLT.

City of Prineville, reporting marks: COP,

The Clarendon and Plttsford Railroad Co.,
reporting marks; CLP,

*Duluth, Missabe and Iron Range Rallway
Co., reporting marks: DMIR.

Greenville and Northern Rnuwu.y Co., re-
porting marks: GRN.

Greenwich & Johnsonville Rallway Co., re-
porting marks: GJ.

Lake Erie, Franklin & Clarion Railroad Co.,
reporting marks: LEI®,

Louisville and Wadley Railway Co., report.
ing marks: LW,

Louisville, New Albany & Corydon Rallroad
Co., reporting marks: LN.

McCloud River Ranrond Co., reporting
marks: MR.

Middletown and New Jersey Railway Co.,
Ine., reporting marks: MINJ,

Minneapolis, Northfield and Southern Rail.
way, reporting marks: IMMNS,

Missouri-Kansas-Texas Rallroad Co., report-
ing marks: BKTY-MKT.

Municipality of East Troy, Wisconsin, ro-
porting marks: METW.,

New Orleans Public Belt Railroad, reporting
marks: NOPB.

North Louisiana & Gulf Rallroad Co., re.
porting marks: NLG.

Pearl River Valley Rellroad Co., reporting
marks: PRV.

The Pittsburgh and Leke Erfe Railroad Co.,
reporting marks: P&LE.

Providence and Worcester Co., reporting
marks: PW.

Raritan River Rail Road Co., reporting
marks: R!

Sacramento Northem Railway, reporting
marks: SN.

St. Johhsbury & Lamoille County Rallroad,
reporting marks: SJL.

St. Lawrence Rallroad, reporting marks:
NSL.

Stierra Raflroad Co., reporting marks: SERA.

Terminal Railway, Alabama. State Docks, re-
porting marks: TASD.

Tidewater Southern Railway Co., reporting
marks, TS.

. Toledo, Peoria & Western Rallroad Co., re-

porting marks: TPW.

Vermont Railway, Inc., reporting marks:
VTR.

WCTU Railway Co.,
WCTR.

Yreka Western Railroad Co., -reporting
marks: YW.

reporting marks:

t Addition.
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