RECORD OF COMMENTS: ADVANCE NOTICE OF PROPOSED RULEMAKING:
REVISION AND CLARIFICATION OF DEEMED EXPORT RELATED REGULATORY

REQUIREMENTS
Published in the Federal Register
70 FR 15607
(Due May 27, 2005)
Comment Period Reopened
70 FR 30655
(Due June 27, 2005)
COMMENT SOURCE SIGNER(S) OF DATE NUMBER
LETTER OF PAGES
1 Bill Root Bill Root April 4, 2005 4
2 Utah State University Ralph E. Whitesides April 6, 2005 1
3 Massachusetts Institute George W. Clark April 22, 2005 2
of Technology
4 University of Michigan Jens Zorn April 23, 2005 2
5 University of Alabama Marianne R. Woods April 25, 2005 3
6 Aviation Alberta Don Matthews April 28, 2005 1
7 Arjun Premchand Gupta | Arjun Premchand Gupta April 29, 2005 1
8 University of Florida Guido Mueller May 2, 2005 2
9 University of Chicago Leo Kadanoff May 2, 2005 2
10 University of Texas at J.P. Liu May 5, 2005 1

Arlington




11 University of New Jean-Claude Diels May 5, 2005
Mexico
12 Wireless Facilities Steven A. Zurian May 5, 2005
International
13 University of Chicago Yang-Xin Fu May 5, 2005
14 Intel Corporation Sandee Vincent May 6, 2005
15 University of Chicago Wei Du May 6, 2005
16 Christopher Eshelman Christopher Eshelman May 7, 2005
17 University of Chicago Daphne Preuss May 7, 2005
18 Nathanael Nerode Nathanael Nerode May 8, 2005
19 Christopher Cook Christopher Cook May 9, 2005
20 Carnegie Mellon Danny Sleator May 9, 2005
University
21 Carnegie Mellon Mark Derthick May 9, 2005
University
22 Canadian Association of Daniel Lefebvre May 10, 2005
University Research
Administrators
23 Russell Nelson Russell Nelson May 11, 2005
24 University of Chicago Helen Te May 12, 2005
25 Brookhaven Science Mark Sakitt May 12, 2005
Associates
26 University of California, Barry M. Klein, May 13, 2005
Davis Jeftery Gibeling
27 Saint-Gobain Ceramics & Robert H. Licht May 13, 2005

Plastics, Inc.




28 University of Chicago Thomas A.Witten May 13, 2005
29 University of Chicago Rustem F. Ismagilov May 14, 2005
30 University of Texas at Matthew Wright May 16, 2005
Arlington
31 University of Houston Arthur C. Vailas May 17, 2005
32 University of Colorado at Rishi Raj May 17, 2005
Boulder
33 Associated Universities, Miriam Satin, May 17, 2005
Inc. Ethan J. Schreier
34 New York University Paul W. Glimcher May 18, 2005
35 New York University Carol Shoskes Reiss May 18, 2005
36 American Society for James M. Tiedje May 19, 2005
Microbiology
37 Government, University, Spence Armstrong May 19, 2005
Industry, Research,
Roundtable (GUIRR)
38 University of Chicago Simon Swordy May 19, 2005
39 Dawn Nafus Dawn Nafus May 19, 2005
40 Cornell University Kenneth P. Birman, May 19, 2005
Charles F. Van Loan,
Steve Vavasis
41 Andy Chiu Andy Chiu May 20, 2005
42 University of Chicago Melvyn Shochet May 20, 2005
43 Roger Johnson Roger Johnson May 20, 2005
44 University of Maryland, Scott A. Bass May 23, 2005

Baltimore County




45 University of Cincinnati Sandra J. Degen May 23, 2005
46 University of Cincinnati Jeffery B. Matthews May 23, 2005
47 University of Cincinnati Matthias H. Tschoep May 23, 2005
48 University of Cincinnati Raj N. Singh May 23, 2005
49 University of Illinois, Alice Filmer May 23, 2005
Urbana-Champaign
50 Cazenovia College Heather A. Howley May 23, 2005
51 Cincinnati Children’s James C. Mulloy May 23, 2005
Hospital Medical Center
52 University of Cincinnati | Mohamed Tarek Shata, May 23, 2005
Medical Center
53 Nova Starr Nova Starr May 23, 2005
54 University of Michigan Marvin G. Parnes May 24, 2005
55 Rasha Abdulla Rasha Abdulla May 24, 2005
56 University of Texas Daniel W. Foster May 24, 2005
57 Association of Randall C. Main May 24, 2005
Independent Research
Institutes
58 Society for Industrial and James M. Crowley May 24, 2005
Applied Mathematics
59 Governors State Michael Purdy May 24, 2005
University
60 Rice University Robert F. Curl May 24, 2005
61 New York University David McLaughlin, May 25, 2005
Pierre Hohenberg
62 University of Cincinnati Ranajit Chakraborty May 25, 2005




63 University of Cincinnati Jagjit Yadav May 25, 2005 2
64 Washington State James N. Petersen May 25, 2005 3
University
65 University of Cincinnati Kenneth I. Strauss May 25, 2005 3
66 University of Chicago James E. Pilcher May 25, 2005 3
67 University of California, Jon C. Pennington May 25, 2005 1
Berkeley
68 Virginia Tech Hassan Aref May 25, 2005 8
69 University of Chicago Ya-Ping Tang May 25, 2005 2
70 Mississippi State Colin Scanes May 25, 2005 1
University
71 Oak Ridge National Jeffrey Wadsworth May 26, 2005 10
Laboratory
72 Universities Research William A. Schmidt May 26, 2005 2
Association, Inc.
73 Liubo Hong Liubo Hong May 26, 2005 1
74 Kansas State University Glenn Horton-Smith May 26, 2005 2
75 Vought Aircraft Tony Jones May 26, 2005 2
Industries, Inc.
76 University of Texas at AllenJ. Bard May 26, 2005 1
Austin
77 II-VI Incorporated CarlJ. Johnson May 26, 2005 3
78 United States Senate Jeff Bingaman, May 26, 2005 3
Lamar Alexander
79 University Corporation Richard A. Anthes May 27, 2005 3
for Atmospheric
Research
80 NASA John F. Hall May 27, 2005 3




81 Brookhaven National Brant Johnson May 27, 2005 3
Laboratory
82 University of Chicago Manyuan Long May 27, 2005 2
83 Government of Canada, Michael Rooney May 27, 2005 3
Export Controls Division
84 Jonathan E. Hardis Jonathan E. Hardis May 27, 2005 7
85 Schlumberger Reservior Wenbo Yang May 27, 2005 1
and Completions Center

86 University of Cincinnati Wim J. van Oojj May 31, 2005 2

87 University of Southern Todd R. Dickey May 31, 2005 2
California

88 Canadian Defence Stan Jacobson May 31, 2005 2

Industries Association

89 University of California, Richard Newton May 31, 2005 3
Berkeley

90 Aerospace Industries Peter Boag June 1, 2005 2

Association of Canada
91 Texas Tech University John Borrelli June 1, 2005 1
92 Brookhaven National Brant Johnson June 2, 2005 4
Laboratory

93 Dow Chemical Company Heather Finney June 2, 2005 3

94 Vanderbilt University Anna Wang Roe June 4, 2005 2

95 New York University Robert V. Kohn June 5, 2005 2

96 University of Missouri- Robert D. Hall June 6, 2005 3
Columbia

97 Weadon & Associates Donald A. Weadon June 7, 2005 12

98 Syracuse University Gina Lee-Glauser June 8, 2005 3




99 National Oceanic and Anand Gnanadesikan June 9, 2005 2
Atmospheric
Administration
100 University of lowa Meredith Hay June 10, 2005 4
101 University of Missouri- Lori Franz June 15, 2005 1
Columbia
102 University of Missouri- Frank Schmidt June 15, 2005 2
Columbia
103 Philips International B.V. | Perter C.M. Dumoulin June 15, 2005 3
104 M Doug Hennessee June 15, 2005 3
105 Weadon & Associates Donald A. Weadon June 16, 2005 12
106 National Association of C. Peter Magrath June 16, 2005 7
State Universities and
Land-Grant Colleges
(NASULGC)
107 Princeton University Alexandre Telnov June 16, 2005 2
108 National Association of C. Peter Magrath June 16, 2005 7
State Universities and
Land-Grant Colleges
(NASULGC)
(Revised Letter)
109 University of Maryland Jianghong Meng June 17, 2005 2
110 University of Maryland Luis A. Orozco June 17, 2005 2
111 Vanderbilt University Harry R. Jacobson June 17, 2005 3
112 University of Illinois Charles F. Zukoski June 17, 2005 6
113 American Bar Kenneth B. Reisenfeld June 17, 2005 18
Association
114 University of Maryland C.D. Mote June 17, 2005 10
115 University of Kentucky Wendy Baldwin June 17, 2005 3




116 University of Medical Jerome Parness June 17, 2005
and Dentistry of New
Jersey
117 University of Medical Eric H. Rubin June 17, 2005
and Dentistry of New
Jersey
118 University of Medical C. James Scheirer June 17, 2005
and Dentistry of New
Jersey
119 University of Medical Monica Roth June 17, 2005
and Dentistry of New
Jersey
120 University of Medical Mengqing Xiang June 17, 2005
and Dentistry of New
Jersey
121 University of Medical Nancy Walworth June 17, 2005
and Dentistry of New
Jersey
122 The National Academies Bruce Alberts, June 17, 2005
Wm. A. Wulf,
Harvey V. Fineberg
123 University of Medical Emanuel Dicicco-Bloom June 17, 2005
and Dentistry of New
Jersey
124 University of Medical Michael Reiss June 17, 2005
and Dentistry of New
Jersey
125 University of Alaska Brenda Holladay June 20, 2005
Fairbanks
126 University of Alaska Jonathan Rosenberg June 20, 2005
Fairbanks
127 University of Alaska Katrin Iken June 20, 2005
Fairbanks
128 Iowa State University James R. Bloedel June 20, 2005
129 University of Kentucky Steven L. Hoch June 20, 2005
130 University of Alaska Wanye Marr June 20, 2005

Fairbanks




131 University of Alaska Kelly Hochstetler June 20, 2005
Fairbanks
132 University of Alaska Larry Hinzman June 20, 2005
Fairbanks
133 University of Alaska Marsha Sousa June 20, 2005
Fairbanks
134 University of Alaska Molly Lee June 20, 2005
Fairbanks
135 University of Alaska Phyllis Morrow June 20, 2005
Fairbanks
136 University System of William E. Kirwin June 21, 2005
Maryland
137 University of Maryland Edward Montgomery June 21, 2005
138 Arctic Region Frank L. Williams June 21, 2005
Supercomputing Center
139 Council of Graduate Debra W. Stewart June 21, 2005
Schools (CGS)
140 University of Medical Michael J. Leibowitz June 21, 2005
and Dentistry of New
Jersey
141 Australian Government, Robert Anderson June 21, 2005
Department of Defense
142 University of Alaska Anya Goropashnaya June 21, 2005
Fairbanks
143 Industry Coalition on Eric L. Hirschhorn June 21, 2005
Technology Transfer
(ICOTT) c/o Winston &
Strawn LLP
144 University of Rochester Mary Hayhoe June 21, 2005
145 Pennsylvania State John M. Carroll June 21, 2005
University
146 Intel Corporation Sandee Vincent June 21, 2005
147 University of Alaska Tao Zhu June 21, 2005

Fairbanks




148 Anil Nerode Anil Nerode June 21, 2005
149 University of Alaska Erich Follmann June 21, 2005
Fairbanks
150 University of Medical Keith Bupp June 21, 2005
and Dentistry of New
Jersey
151 University of Rochester Charles E. Phelps June 22, 2005
152 Duke University Richard H. Brodhead June 22, 2005
153 University of Colorado Jeftrey M. Cheek June 22, 2005
System
154 Montana State University Norman J. Peterson June 22, 2005
155 Howard Hughs Medical Thomas R. Cech, June 22, 2005
Institute Gerald M. Rubin
156 Environmental & Howard Kipen June 22, 2005
Occupational Health
Sciences Institute
(EOHSI)
157 Columbia University Andrew Millis June 22, 2005
158 University of Alaska Teresa Lyons June 22, 2005
Fairbanks
159 Pennsylvania State Pete Roming June 22, 2005
University
160 Princeton University Margaret Martonosi June 22, 2005
161 Pennsylvania State Xiaoxing Xi June 22, 2005
University
162 Comell University J. T. Brenna June 22, 2005
163 Columbia University Gustaaf Brooijmans June 22, 2005
164 University of Maryland Steven Rolston June 22, 2005
165 Stanford University Wolfgang K.H. June 22, 2005

Panofsky




166 Pennsylvania State June Liu June 22, 2005
University

167 Pennsylvania State Akhlesh Lakhtakia June 22, 2005
University

168 Lewis and Clark College | Thomas J. Hochstettler, June 23, 2005

David G. Ellis
169 University of Virginia R. Ariel Gomez June 23, 2005
170 The National Council on Michael J. Ford June 23, 2005
International Trade
Development

171 Princeton University Robert J. Goldston June 23, 2005

172 Michigan State J. Ian Gray June 23, 2005
University

173 Pennsylvania State Albert Segall June 23, 2005
University

174 Columbia University Amiya Sen June 23, 2005

175 Pennsylvania State Bernhard R. Tittmann June 23, 2005
University

176 Pennsylvania State Christopher Muhlstein June 23, 2005
University

177 Pennsylvania State Frank Ritter June 23, 2005
University

178 Columbia University G. M. Purdy June 23, 2005

179 Pennsylvania State Lee Samuel Finn June 23, 2005
University

180 Pennsylvania State Matthew Whim June 23, 2005
University

181 Pennsylvania State Paul Tikalsky June 23, 2005
University

182 Pennsylvania State H. Reginald Hardy, Jr. June 23, 2005
University

183 Columbia University Richard Osgood, Jr. June 23, 2005

184 Pennsylvania State Russ Graham June 23, 2005

University




185 Columbia University Stephen A. Edwards June 23, 2005 2

186 Pennsylvania State Susan L. Brantley June 23, 2005 2
University

187 Pennsylvania State Yousry Y. Azmy June 23, 2005 1
University

188 Pennsylvania State A. S. Grader June 23, 2005 2
University

189 University of Pittsburgh George E. Klinzing June 23, 2005 5

190 University of California, Graham R. Fleming June 23, 2005 3

Berkeley

191 North Dakota State Kay L. Sizer June 23, 2005 2
University

192 University of California Lawrence Coleman June 23, 2005 13

193 American Association of Hallock Northcott June 23, 2005 5

Exporters & Importers

194 Aerospace Industries Joel L. Johnson June 23, 2005 4
Association

195 University of Maryland Jacques S. Gansler June 24, 2005 2

196 Iowa State University Gregory L. Geoffroy June 24, 2005 3

197 Northwestern University Henry S. Bienen June 24, 2005 4

198 University of Maryland James A. Poulos June 24, 2005 2

199 Cornell University Robert C. Richardson June 24, 2005 17

200 University Pennsylvania Perry B. Molinoff June 24, 2005 9

201 University Chicago Don M. Randel, June 24, 2005 5

Richard P. Saller
202 Council on Government Katharina Phillips June 24, 2005 16
Relations
203 Massachusetts Institute Susan Hockfield June 24, 2005 12

of Technology (MIT)




204 Wakeforest University William B. Applegate June 24, 2005 4
205 University of Texas Brian A. Herman June 24, 2005 2
206 Carnegie Mellon Jared L. Cohon June 24, 2005 7
University
207 Harvard University Lawrence H. Summers June 24, 2005 9
208 University of California, Marye Anne Fox June 24, 2005 5
San Diego
209 Yale University Richard C. Levin June 24, 2005 9
210 University of North Robert N. Shelton June 24, 2005 6
Carolina at Chapel Hill
211 University of Illinois at Hesanmi Adesida June 24, 2005 1
Urbana-Champaign
212 Ohio State University Robert T. McGrath June 24, 2005 2
213 Columbia University David Hirsh June 24, 2005 2
214 The State University of Gail S. Habicht June 24, 2005 2
New York, at Stony
Brook
215 University of Alaska Joan F. Braddock June 24, 2005 2
Fairbanks
216 Columbia University Nicholas Christie-Blick June 24, 2005 2
217 Pennsylvania State Peter Schiffer June 24, 2005 1
University
218 Stanford University Stanley J. Brodsky June 24, 2005 1
219 North Carolina State John G. Gilligan June 24, 2005 12
University
220 Computer & Ed Black June 24, 2005 7
Communications Industry
Association (CCIA)
221 University of Oklahoma T. H. Lee Williams June 24, 2005 3




222 Regulations and Keith Melchers June 24, 2005
Procedures Technical
Advisory Committee
223 Vanderbilt University Dennis G. Hall June 24, 2005
224 Columbia University David E. Keyes June 25, 2005
225 Columbia University Robert Anderson June 25, 2005
226 Columbia University Steven L. Goldstein June 25, 2005
227 Pennsylvania State Gary L. Messing June 25, 2005
University
228 Pennsylvania State George A. Lesieutre June 25, 2005
University
229 Stanford University Arthur Bienenstock June 26, 2005
230 Pennsylvania State Jian Xu June 26, 2005
University
231 Computing Research Daniel Rothschild June 26, 2005
Association (CRA)
232 Texas A&M University Robert M. Gates June 27, 2005
233 American Association for Albert H. Teich June 27, 2005
the Advancement of
Science (AAAS)
234 University Provosts Alan Brinkley, Richard June 27, 2005
P. Saller, Steven E.
Hyman, John
Etchemendy, Peter
Conn, Christopher L.
Eisgruber, Robert A.
Brown, Andrew D.
Hamilton, Carolyn
Martin
235 Halliburton Don Deline June 27, 2005
236 Santa Clara University Paul Locatelli June 27, 2005




237 American Chemistry Marty Durbin June 27, 2005 5
Council
238 Rutgers University Richard L. McCormick June 27, 2005 4
239 National Association of David Warren June 27, 2005 2
Independent Colleges
and Universities
(NAICU)
240 California Institute of David Baltimore June 27, 2005 4
Technology
241 University of Texas at Larry R. Faulkner June 27, 2005 2
Austin

242 University of Florida Winfred Phillps June 27, 2005 2
243 Boeing Norma Rein June 27, 2005 8
244 Semiconductor Industry David Rose June 27, 2005 11

Association (SIA)
245 United States Equal Peggy R. Mastroianni June 27, 2005 4

Employment Opportunity
Commission

246 American Council on David Ward June 27, 2005 3

Education (ACE)
247 Vanderbilt University John Wikswo June 27, 2005 3
248 Tulane University Laura S. Levy June 27, 2005 3
249 Columbia University Paul G. Richards June 27, 2005 2
250 Columbia University Steven Feiner June 27, 2005 2
251 Pennsylvania State Vincent H. Crespi June 27, 2005 1

University

252 Global Personal Alliance Bo Cooper June 27, 2005 6

c/o Paul, Hastings,

Janofsky & Walker LLP

253 Emergency Committee Calman J. Cohen June 27, 2005 4

for American Trade




254 American Civil Liberties Christopher R. June 27, 2005 5
Union Calabrese
255 University of Washington Craig J. Hogan June 27, 2005 5
256 Texas Instruments Cynthia Johnson June 27, 2005 4
257 United States David Padgham June 27, 2005 7
Association for
Computing Machinery
(USACM)
258 Pacific Northwest Douglas Ray June 27, 2005 3
National Laboratory
259 IBM Corporation Vera Murray June 27, 2005 13
260 National Institutes of Elias A. Zerhouni June 27, 2005 6
Health
261 San Diego Regional Eugene Mitchell June 27, 2005 3
Chamber of Commerce
262 USA*Engage, William A. Reinsch, June 27, 2005 4
National Foreign Trade Edmund B. Rice,
Council, Inc. Denise McCourt
263 Computer Coalition for Dan Hoydysh June 27, 2005 14
Responsible Exports
(CCRE)
264 Federal Demonstration Joseph A. Konstan June 27, 2005 5
Partnership
265 Information Technology Harris N. Miller June 27, 2005 5
Association of America
(ITAA)
266 University of John D. Wiley, June 27, 2005 7
Wisconsin-Madison Martin T. Cadwallader
267 Association of American Jordan J. Cohen June 27, 2005 9
Medical Colleges
(AAMC)
268 AeA Ken Montgomery June 27, 2005 8
269 Covington & Burling Les Carnegie, June 27, 2005 9

Peter L. Flanagan




270 American Association of Mark F. Smith June 27, 2005 4
University Professors
(AAUP)
271 Indiana University Michael A. McRobbie June 27, 2005 10
272 Association of American Nils Hasselmo June 27, 2005 20
Universities (AAU)
273 Freescale Semiconductor, R.N. Fielding June 27, 2005 4
Inc
274 Princeton University Shirley M. Tilghman June 27, 2005 4
275 Boston College Michael A. Smyer, June 27, 2005 4
Stephen Erickson
276 ConocoPhillips c/o F. Amanda DeBusk, June 27, 2005 4
Miller & Chevalier Sylwia A. Lis
277 Johns Hopkins University | Theodore O. Poehler June 27, 2005 5
278 Washington University Theodore J. Cicero June 27, 2005 5
279 American Council on Lynn F. Shotwell June 27, 2005 4
International Personnel
280 The State University of Timothy P. Murphy June 27, 2005 8
New York
281 Oklahoma State Stephen W.S. June 27, 2005 3
University McKeever
282 University of Minnesota R. Timothy Mulcahy June 27, 2005 10
283 Brown University Andries van Dam June 27, 2005 4
284 Stanford University Helen Quinn June 27, 2005 1
285 Pennsylvania State Deborah A. Levin June 27, 2005 2
University
286 International Electronics Richard R. Gill June 27, 2005 4

Manufacturers and
Consumers of America
(IEMCA)




287 Virginia Tech David Brady June 27, 2005 11
288 University of Chicago Thomas F. Rosenbaum, June 27, 2005 3
Robert Rosner
289 Semiconductor Victoria D. Hadfield June 27, 2005 10
Equipment and Materials
International (SEMI)
290 Purdue University Peter E. Dunn June 27, 2005 6
291 University of Maryland Donald F. Boesch June 27, 2005 3
292 New Mexico State Neta Fernandez June 27, 2005 9
University
293 General Electric Kathleen Lockard Palma June 27, 2005 7
Company
294 United States House of Zoe Lofgren June 27, 2005 4
Representatives
295 Qualcomm Incorporated Kathleen F. Gebeau June 27, 2005 7
296 Customs and Melvin S. Schwechter, June 28, 2005 5
Internat10na} T.rade Bar James R. Cannon, Jr.
Association
297 Association of Thomas J. Linney June 28, 2005 4
International Education
Administrators (AIEA)
298 Panasonic Corporation of Paul Liao June 28, 2005 4
North America
299 Columbia University Robert D. Mawhinney June 28, 2005 1
300 University of Colorado, Pam Shockley-Zalabak June 28, 2005 1
Colorado Springs
301 Government Relations, Donald E. Ellison June 30, 2005 3
LLC
302 Pennsylvania State Patryk Soika June 30, 2005 1
University
303 Pennsylvania State Kultegin Aydin June 30, 2005 1

University




304 Pierson & Ritterpusch. Keil J. Ritterpusch July 1, 2005 15
LLP
305 Pennsylvania State Darryl Farber July 5, 2005 2
University
306 National Science Amy A. Northcutt July 5, 2005 4
Foundation
307 Federation of American Bruce Bistrian July 6, 2005 5
Societies for
Experimental Biology
(FASEB)
308 Pennsylvania State Suzanne Mohney July 7, 2005 1
University
309 University of Alaska Stephen B. Jones July 15, 2005 2

Fairbanks
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BILLING CODE 3510338

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 168
[USCR-2003-14734])
RIN 1525-8A85 (Formerly RIN 2115-AF10)

Escort ¥essels for Certain Tankers—
Trash Stop Criteria
AGENCY: Clonst Guard, DHS.

ACTION: Notice of proposed rulemsking.
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Docket Maosgement Faoility at the L5,
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Coast Guard

33 CFR Part 100
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Speciat Local Regulations for Marine
Events; Plankatank River, Gloucester
County, V&
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meeting. contaat the mesting
coordinator as soon as possible,

3 for Individusis

Bated: May 8, 2635
Lawsanes | Bowling,
Copton, .5, Coast Guard, Co
Caast Guard Disteict Acting,
{FR Doc, 8510383 Fiad 5-26~05; 345 ami
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33 CFR Part 165
[OGDOT-05-D44]
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April 4, 2005

Frmail to: BIS
From: Bill Roat

Subject: Revision and Clarification of Deemed Export Related Regulatory Requirements,
FR March 28, 2005, Request for Comments, RIN 0694-AD29

Use Technology

The proposal to change “and” 1o “or” in the part 772.1 definition of “use” probably accurately
reflects original intent and would only correct sloppy drafting from long ago. However, it should
nevertheless be dependent on first obiaining requisite multilateral agreements.’ There is also a
need for similar clarifications in the definitions in 772.1 of “development”and of “production.™
But changes in these definitions should also be dependent upon first obtaining requisite
multilateral agreements,”

(O more importance than tweaking these definitions is the much greater need o clarify their
significance for license requirements, whether for deemed or regular exports or reexports. The
OK3 appears 1o believe that a Hicense would (or should) be required in order to show a foreign
national how to make any “use” of controlled equipment (including, as the reductio absurdum,
how to turn on the power switch). That is far from the case. Most technology ECCNs based on
the Wassenaar Dual-Use List do not control “use” technology at all.* In addition, technology
ECCNs based on either the Wassenaar Dual-Use List or the Wassenaar Manitions List are
qualified by the Wassenaar General Technology Note,” which limits coverage to “required”
technology, in which “required” is defined as:
only that portion of “technology™ which is peculiarly responsible for achieving or
excerding the controlled performance levels, characteristics or functions.
It is most onusual for any “use™ technology to meet the definttion of “required.”

{1 is recommended that:

. Qs and As to assist exporters {and the OIG) to undersiand the above described limits on
technology controls be added to 734 Supplement 1.
- The United States propose that Wassenaar apply the “required” definition to software as

well as to technology and that MTCR, IAEA, and AG apply the Wassenaar “required”
definition to both technology and software.®

- Unilateral software or technology conirols be removed from ECONs numbered o indicate
multilateral coverage.

~ Software and techneology ECCNs numbered to indicate unilateral coverage be modified
by the Wassenaar “required” definition.”

Country of Birth

Requiring a deemed export license based on country of birth rather than on country of nationality
would further weaken the statutory authority for these controls.”



~
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Government Sponsored Research and Fundamental Research

Question A(4). The Federal Register includes a BIS proposed clarification that:
if the government sponsor reviewer imposed restrictions on publication of the research,
then the technology would continue to be subject to the EAR.
But 734.11(a), after providing that the “not subject to the EAR™ provision does not permit export
in violation of specific national security controls on U.S. Government-funded research, states:
However, any export or reexport of information resulting from the research that is
consistent with the specific controls may nonetheless be made under this provision.
Moreover, 734.11{b) gives as two different examples of “specific national security controls™
(1}  prepublication review with right to withhold permission for publication; and
(2}  restrictions on prepublication dissemination of information to non-UL8, citizens or other
categories of persons.
Thus, the existing regulation permits a sponsoring agency to permit prepublication deemed or
other export as being not subject to the EAR even if that agency specified a right to withhold
permission for publication. The research desired by the Government might be dependent upon
inputs from foreign nationals. Therefore, such a mix of controls and lack of controls counld be in
the best interests of both the Government and the research institution.

Cuestion 1M1}, The Federal Register ineludes a BIS proposed clasification that:
... 8 license may be required if, in conducting fundamental research, the foreign graduate
student needs access o technology 1o “use” equipment if the export of the equipment to
the student would require a license under the EAR.
However, there is no bcense requirement for a deemed export of equipment. Morgover, a license
requirement to transfer “use™ technology would be dependent upon the conditions of the
applicable technology ECCN and not upon the conditions of the ECCN governing the equipment
export to the foreign national’s home country. For example, there is no Wassenaar “use”
technology license requitement for most Wassenaar-controlled commaodities (see footnote 4
below) and, for the others. controls are Hmited by the definition of “required” {se¢ abovel.

Footnotes:

" The Wassenaar definition uses “and.” The IAEA uses “and” in both the Trigger List definition
in InfCirc 254 Part 1 and the NSG definition in InfCire 254 Part 2. The MTCR definition is
unclear, because it uses neither “and” nor “or”

? fnt the definition of “development,” the infent of:
“Development™ is related to all stages prior to serial production, such as : ... assembly and
testing of prototypes, ... design, layouts.

was probably:
“Development” means any stage prior to serial production, such as ¢ ... assembly or
testing of prototypes, ... design, or layouts.

In the definition of “production,” the intent oft



3
Means all production stages, such as: ... testing, quality assurance,
was probably:

Means any production stage, such as: .. festing, or quality assurance

3 The 772.1 definitions of “development” and “production” are identical to Wassenaar, MTCR,
IAEA trigger list, and IAEA NSG definitions. The AG definition of “development” is the same
except that it omits testing of prototypes and inserts “and™ before “layouts.” The AG definition of
“production™ is the same except that it inseris “and” before “gquality assurance.”

* BCCNs sE00x based on the Wassenaar Dual-Use List do not control “use” technology at all
except in Categories 4 and 5. 1EGQT, 2EQ0L, 2E002, 3E001, 6EQU1, 6E002, TE00], TEOOL,
8E001, 9EO01, and 9EO02 do not control “nge™ technology. The SE001 4 controls on “use”
technology exclidde operation.

* The inadvertent omission from 0E018 and 9E018 of “according to the U@ngm} Technology
Note” should be rectified,

® MTCR, IAEA, and AG technology controls omit the Wassenaar “required” limitation, using
instead the undefined expression “directly associated.” Meither Wassenaar nor the other
multilateral regimes limit software controls to what is “required,” using instead other undefined
terms such as “specially designed ” or “specially designed or modified.” Over the years,
consideration has been given to limiting deemed exports to those making a “material
contribution,” but that term does not now appear in the regulations. There i1s much uncertainty as
to what “directly associated,” “specially designed,” “specially designed or modified,” or

“material contribution” means. Substitution of “required” would not resolve all problems; but it
would at least concenirate the debate on what is necessary to achieve or exceed control list
specifications.

7 Unilateral controls in multilaterally numbered ECCNg include:

- Development or production software in the MT portions of 1DG01, 2DG0L, and 21018,

- Modified software in 112201,

~ All of 1E351.

- Omission from 3D101 of

usable for testing “missiles” or “misstle subsystems”

~ Omission from 40003 of the following Wassenaar Note:

40003 ¢ does not control “software” when accompanying is user for the user’s
personal use,

- Omission from SD101 of

usable for “missiles”

- 513002 three Notes describing unilateral encryption software controls. Conforming
changes in parts 732.2(b}, 734, 740.8, 740.17, and 742.15 would also be necessary.
60002 MT controls of software for 6B0O0S

5 Most BCCNs xD8xx control software “specially designed” or “specially designed or modified”

for “development, production, or use”™ {or just “dev elopment or production™) of unilaterally



4
controlled commeodity BECCNs; but 7904, 913090, and 9D991 omit “specially designed” or
“specially designed or modified.” Except for 2E983 and 3E980, the other 17 ECCNs xEdxx for
non-specific technology controls omit Yspecially designed” or “specially designed or modified”
and simply state that technology for “development, production, or use” {or, in a few cases, just
“development or production” or just “use™) is controlled. Formulations which omit “specially
designed” or “specially designed or modified” are exceedingly broad and those which include
“specially designed” or “specially designed or modified” are unacceptably vague, because of the
lack of definitions of those terms.

? Section 16(5) of the Export Administration Act limits the definition of “export” to;
- a transfer owt of the United States,
- a transfer within the United States to an embassy or affiliate of a controlled country, or
~ a transfer within the United States with the knowledge or intent of a subsequent transfer
to an unauthorized recipient.
House of Representatives Report No. 95-459, June 23, 1977, states:
... the grant of authorities (under the International Emergency Economic Powers Act)
does not include ... the power to regulate purely domestic transactions.
Accordingly, the statutory basis for existing deemed export controls is questionable, To broaden
these controls to country of birth would further weaken that basis. It would be particularly
difficult to justify treating American citizens as foreign nationals just because they were bomn
abroad. If such cases were carved out of the proposal, it would not be easy to avoid giving similar
favorable treatment to those with citizenship in allied or other friendly countries. The country of
birth proposal is also inconsistent with the existing exclusion for “protected individuals.”



From: Ralph Whitesides <ralphw(@extusu.edu>

Tas <seook{@bis.doc.gov>
Date: 4/6/2005 6:29:32 PM
Subject: RIMN 0694-AD29

Dear Bureau of Industry and Security,

! have evaloated your recent document RIN 0694-A1329 regarding "Deemed
Export License Requiremenis” and get the impression that the greatest
impact to academic institutions might be on the work that graduate
students, who are foreign nationals, are authorized to conduct in owr
labs. This has some far reaching significance for the research
community and the chance they will have to train and work with foreign
graduate students. In addition to the divect mpact on graduate

students and their ability fo work in laboratories I am concerned about
the impact this ruling would have on the concept of "fundamental
research” for people like myself who conduct applied field research. As
an Extension Specialist and educator § spend considerable time training
graduate students in field research. | am wondering if "fundamental
research” includes applied field work and how that might impact foreign
nationals who may seek advanced training in crop production and field
work?

Thank vou for your consideration.

Ralph 2. Whitesides

Department of Plants, Scils, and Biometeorology

UMC 4820
Utah State University

Logan, Utah 843224820

435-797-8252



From: George W. Clark ~<gwelgmit.edu>

Tu: scook@bis.doc.gov
Date: 42272005 12:54:22 PM
Rubject: RIN 06%4-AD29

Comment on the proposed new regulations:

[ am an experimental physicist engaged in basic research on
cosmic radiations. My work has been carried out with pumerous
foreign nationals, We have always made use of the most advanced
instrumentation available to achicve our scientific goals. This has
required acquisition or construction of the most efficient detectors
and electronic systems, including computers of the highest capability.

if we had had to obtain licenses for our foreign
collaborators to have access to each of these essential instruments,
our work would have been severely curtailed. The alternative of
excluding foreign nationals from our work would have drastically
reduced the efficiency and productivity of cur projects. Many of
the best ideas and initiatives in pur research have come from pur
foreign collaborators.

The following are specific examples from my own expericnce at
MIT of foreign nationals who made essential contributions to research
that benefited research sponsored by the DOD and by NASA:

Bernard Gregory, a French national who would become the
Director General of Cern, collaborated in high-altitude studies of
cosmic rays al the MIT facility on Mt Fvans, Colorado.

Peter Bassi from the University of Padua, Italy, collaborated
in developing the MIT fast-timing method for determining the arrival
directions of the extensive air showers produced by the highest
energy pimary COsmic rays.

Yash Pal of India participated in the study of new unstable
fundamental particles observed with the MIT multi-plate cloud chamber,

Minoru Oda from the University of Tokyo, Japan, invenied the
modulation collimator that made possible the ASE_MIT identification
of the first X-ray source Sco-X1, which had a profound influence on

the development of the NASA program in X-ray astronomy. The idea of
the "Oda collimator” has been the basis for numerous NASA-sponsored
instrumentation developments and use.

Kotchi Suga from the University of Tokye developed the
scintillation detectors at MIT for our collaboration with Bolivian
scientist in g ground-breaking search in Bolivia for ultra-high
encrgy primary CoRmic 24mma rays.

Livio Scarst from the University of Palermo, Haly,
collaborated in the development of the MIT giant air shower
experiment that detected the first 104oule primary cosmic ray



particle.

Alberto Bonetlt of the University of Florence, Haly,
collaborated in the MIT rocket experiment that made the first direet
measurement of the solar wind and defined the boandary of the carth's
magnetosphere.

[eould go on. But the point s that the success of each of
these projects was achieved by utilizing the most advanced
instrumentation and computer facilities available at the time. It
the projects had been burdened with the proposed licensing
requirements for our foreign collaborators to use that equipment,
those projects would have been severely delayed, made less
innovative, and made less cosi-effective. Moreover, the effect on
morale of the collaborators and their US partners would have been
devastating,

In my current status I am no longer actively involved in the
procurement and use with foreign collaborators of advanced
instrumentation other than commercially available computer equipment.
Therefore I cannot give specific estimates of the impact of the
propased rules on current research at MIT. Nevertheless, based on
past experience, I urge that scientific research in the US outside of
specifically classified projects not be burdened by imposition of the
proposed new regulations, T fear they would cripple or kall much of
the basic research that lays the foundation for our fiture prosperity
and for our cultural reputation among the important intellectual
leaders of the world,

George W, Clark
Professor of Physics, Emeritus
Massachasetis Institute of Technology



From: Jens Zom <jenszom@umich.edu>

Te: <sgook@bis.doe.gov>
Date: 4/33/2005 3:37:52 AM _
Subject: RIN (694-A1329 Constrain foreign students

Comment on Deemed Export Regulation RIN 0684-AD29

I write to urge that RIN 0694-A1D29 be set aside.

The proposed regulation RIN 0694-AD29, with
its access restrictions on foreign graduate
students, will have the effect of erippling

many laboratories in oniversity departments of
physical science and engineering. The effect

will be particolarly drastic in those many
departments that have a preponderance of foreign
graduate students in their enrollments.

It generally true that university departments
working in academic science are not set up with
the controls that would be necessary {o restrict
aceess to the most modern equipment. Indeed the
the very existence of such controls will add
significantly to the already adverse climate

that compromises our ability to recruit the best
foreign stodents,

As a young German immigrant hiving in Los Angeles
daring WWI, 1 saw how restrictions affected the
"encmy aliens” who were, in fact, giving every effort
in the cause against fascism. Those restrictions were
a reflex reaction by a nation suddenly at war; in hindsight
we recognize that those restrictions had very little, if any,
positive effect toward the eventual ouicome.

As a four vear Navy veteran of the Korean war I have seen at
first hand the awkwardness that comes when not ouly
apparatus and instruction manuals {e.g. for Radar and Sonar)
had 10 be secured but alse when the methods of operation and
repair of that apparatus could not be freely discussed.

Finally, I suggest that the exertion of new controls in the
form proposed will not really enhance the net national security
when all effects of those controls are taken into account.

I strongly urge that this proposed regulation not be implemented.

Jens Zom

Professor of Physics and of Applied Physics,
Physics Department, University of Michigan

Ann Arbor, Michigan 48109-1120

Office: 4215 Randall Laboratory, 734-764-4450
Website: http//www-personal.omich.edu/~jenszorn/



Fony

CC <myron@umich.edu>, <merlin@umich.edu>, <dst@umich.edu>,
<ermonroci@umich.edw>, <phb@umich.edu>



From: "Woods, Marianne" <marianne. woods@ua.edu>

Ta: <scook{@bis.doe.gov>
Date: 4/25/2008 4.28:52 PM
Subject: RIN 0694-AD29

April 23, 2005

TO:; Mr, Matthew S, Borman

Deputy Assistant Sccretary for Export Administration
Department of Commerce
Bureau of Industry and Security

FROM: D Keith McDowell
Vice President for Research
The University of Alabama

RE: Advance Notice of Proposed Rulemaking Deemed
Export Controls
RIN (694-AD29

Diear Mr, Borman,

The University of Alabama is taking this opportunity to comment on the
proposed rulemaking by the Department of Commerce in yesponse {o
recommendations presented by yoar Office of Inuspector General on deemed
exports. The University is concerned that the proposed changes will

greatly impact research on our campus and hinders our ability {o perform
basic research. Specifically we have the following concerns.

Definition of “Ise” Technology

The University is concerned that the proposed revisions to the

definition of "use" would have a profound impact on research at our
campus because any foreign student, facolty or staff member involved in
the "operation, installation, mainienance (including checking of the
equipment}, repair, overhaul or refurbishing” would need an export
license for cach piece of export controlied equipment they would have
access to. This will have a significant financial burden on the
University. We would have to build a systers whereby each person in the
multitude of labs on campus would need to be monitored as to their
accessibility of a particular piece of eguipment, creating a logistics

and monitoring nightmare, This would be further complicated by the
University having to place a piece of equipment on the "licensed
required” list at the dscretion of the Department of Commerce as it
classifies and reclassifies equipment. As an example, one month a



student or a post doc may have access to the equipment and the next
month the equipment may be classified a deemed export requiring the
University to obtain a license {or the student or post doc. The studert

or post doc would have to be taken off of the research project and wait

3 months or more for a license. This would have significant consequences
in the conduocting of research and the producing of research resulis. It
weld hurt the ability of the University to provide an open and
comprehensive education for all of our students.

The University anticipates that the burden of oblaining licenses under

this change would be of considerable cost in not only the fees for
obtaining a livense, but also the use of staff and administrative time

of a variety of university employees, and the cost in delaying admission
or denying a student the ability to partake in a particular course they

may need {0 continne in their academic program. The University of
Alabama believes that the fundamenial research exemption granted by the
current regulations is severely altered by this proposed change in the
regulations and will cause irrevocable harm o fundamental research in
this country.

Proposed requirernent that requires a deemad export license for employees
or visitors who are foreign nationals and whe have aceess to dual-use
eontrolled technology if they were bom in a country where the

technology transfer in question would require an export license,

regardless of their most recent citizenship or permanent residency.

Under the proposed changes, the University would be required to apply
for desmed export licenses for students, emiployees, or visitors who are
foreign nationals and have access o controlled technology if they were
born in a country where the technology in question would require an
export license, regardicss of their most recent citizenship or permanent
residency. For example, a person wheo is a Canadien citizen, but bora in
China and having migrated fo Canada at age 1, would have to provide
proof of birth and if he/she was born in one of the listed countries, a
license would be required. The licenses are now taking three months to
obtain and with an tncrease in individuals needing Hoeenses and the
anticipated increased workload of the Department of Commerce Licensure
Section, we are anticipating dedays of up to six month or more before a
persen would be allowed to conduct research or participate in research

on our campus, The number of Chinese and other foreign national students
in the ULS., has significantly declined in recent time and this change

would further that dechine. Foreign students would decline markedly as
their “second-class” status on campus became apparent. This would result
i a weakening of our national security due to the loss of talent in the
workforee, 8 delay in the condocting of research, a delay in the



production of research results, and a set-back in the development of new
technologies. As a country we would encounter great difficulty in
maintaining the world wide leadership role we now hold in economic and
technology development.

Summary

The University of Alabama urges you to not change the definition of use
and o not require that foreign nationals, regardless of citizenship or
permanent residency, obtain a deemed export Heense. The University of
Alabama supports the fundamental research exemption and would like this
exemption to be upheld without these changes allowing for the maximum
participation of all students in academic research and scholarship.

Dr. Marianne R, Woods

Associate Vice President for Research
The University of Alabamas

Office for Research

152 Rose Administration

Box 870117

Tuscaloosa, AL 354870117

Email: marianne woodsi@ua.edu
Phone: 205.348.5152
Fax: 205348 8882



From: "Don Matthews" <dmatthews@yye.com>

Te: <scooki@bis.doc.gov>
Date: 4/28/2005 3:22:40 PM
Subject: Proposed Changes to US Commerce Dept's Export Control Regime RIN

0694-AD29

Hello:

In accordance with guidance from the Canadian Government {below) we are sending our
comments on the export control regime changes that may impact Canadian companies. We are
writing to relay the comments of one of our members of this provineial association. Meggiti
Defence Systems Canada has the following comments:

" Meggitt Defence Systems Canada, being a major Unmanned Vehicle Systems supplier to
international customers is not effected by the new export regulations anymore than normal for
ITAR goods. We are however finding i increasingly difficult to purchase components from US
companies that have ITAR dual use equipment for commercial sale. We are concerned that the
ITAR regulations are encroaching on the Canadian regulations and that there is a risk that
Canadian Export regulations may begin assimilating these stringent rules without sufficient
consideration to Canadian Business.”

Thank you for considering cur comments.

{ion

Don Maithews

President and CEO

Aviation Alberta

Phone 403 717 2289

Fax 403 735 1281

Mail

Box 112, 2000 Airport Road NE
Calgary AB Canada

T2E 6W5

htipfiwww avistionalberia.com
"Coming together is a start; keeping together is progress; working together is success.”

=2 Curran-Allen, Hilary: AAB" <Curran-Allen Hilary@ic.ge.ca> (4/21/05 6:57 AM >b>
Hello everyone, as you will see from the email below, the US Commerce Department is
proposing cha&wc» to the export conired regime which may impact Canadian companies. Please
distribute this information and invite companies to provide comments © the AIAC by May 6,
2005 and/or directly to the US Department of Commerce, Bureau of Industry and Security
(details provided in the attachment}.

Hilary Curran-Allen

Sector Officer

Aerospace and Automotive Branch
Industry Canada

Telephone: (613) 941-53567

Fax: (613) 998-6703

email: curran-allen hilary@ic.ge.ca



From: "GUPTA, ARJUN PREMCHAND" <arfungupta@berkeley edu>
To: <seook bis.doc. gov>

Date: 472972005 12:59:35 PM

Subject: RINGG94-AD2G

To the Regulatory Policy Division,

This email is regarding the U.S. Department of Homeland Security proposal that would make it
more difficult for students from certain countries to study science and technology in the U.S. The
implementation of such rules will drastically limit the opportunities available {o the affected.

I, an international student at UC Berkeley from India, will try to express my concerns and
opposition to the proposad rule.

1 compare this proposed rule of limited access 1o research and training opportunities for students
of some nationalities to fish yearning for water withowt having access to it. A very large
percentage of the 80,000 (approximately) Indian student body studying in American universities
is primarily concerned with scientific research. A narrowing of the definition of fundamental
research’ and widening of the definition of deemed exports’ will severely restrict our
participation in classes and research. Such a rule has the potential of creating unjust divisions
within the student body between American nationals and foreign nationals. It will also cause a lot
of potential students to consider alternatives to stadying at Amverican univ ersities. My own
example makes this assertion clear. Afler graduating from High School in Indis in 2003 and
paining admission into prestigious British Universities like Leeds and Bristol and the leading
college in the University of Delhi, St. Stephens, 1 had come for 3 holiday to the US when 1 visited
a few American universities like UC Berkeley and Stanford. My interactions with faculty and
students here on myy short visit, the repatation of these powerhouses of education and the overall
environment here made it worthwhile for me to give up all admissions and {o take a year off to
prepare {or the SAT s and the TOEFL. Had there been restrictions in research in 2003 as are
proposed now, § would not be at UC Berkeley today. Such decisions based on this proposed rule
will be very unfortunate for both the students and the universities.

For the reasons stated above and many more that [ cannot express in an email, 1 wholeheartedly
wish that the U Department of Homeland Sccurity decides against the implementation of the
proposed rules,

Arjun Premchand Gupta

2601 Warring Street, Box 157
Berkeley, CA 94720

Phone: (510)-759-1174



From: Guide Moeller <muellerigphys.ufl.edu>

To: <scookigbis.doc.gov>
Date: SF272005 9:.09:19 AM
Subject: RIN 0694-A1029

Dear Sirs:

This is a great idea. | am an Assistant Professor at UF and work in the
area of experimcntai astrophysics. [ am a German citizen myself and work
with several foreign graduate and undergraduate students and postdocs. [
am also & member of the g graduate recruiting committee at UF and I can tell
vou that we just accepted 11 US studenis and 20 foreign students into our
grcxduatc., students program. Abont 2/3 of the foreign students come from
Asia and would need 'decmed export licenses' to work in my lab.
However, in gencral the grades of our foreign students are much higher
than of our US students and they are the backbone of our research.

The consequences of this new rule for our research will be disastrous. The
VISA problems of our foreign students are already so bad that we can't
send them to foreign conferences or meetings because we fear that we can't
get them back into the US. 1 personally have 1o make adjustments o my
own travel plans every two years to make sure that | get my VISA renewed.
Adding an application for a 'decmed export license’ for every foreign
student for every high tech instrument will further diminish owr
capabilities to conduct our research.

It becomes really ugly when I imagine that I buy a high tech product from
our NASA or NSF grants and I am not sllowed (o show even my US students
how 1t works because 1 still have to wait on my own deemed export

license. Even betier, they have to lock it up and make sure that |

can't touch. At feast I will be able to check all the specifications

as they are all frecly available on the internet. What a joke!

in my opinion, there are two ways out:

The first one is that you stop this BS immidiately.

The second option is that we will start buying international products

which do not fall under the export license rules. Instruments from Rohde &
Schwarz (a german manufacturer of high tech products) are as good as the
produets from Agilent or Hewlett Packard. They cost the same but have
now an incredible advantage: We are actually allowed o use them.

Please, do our educational system, our students, and your great country a
greal favor and make sure that all our students can work in our fabs
without having to go through another stupid buerocratic hurdle,

Your president wants to go to Mars and we will not get there with
restrictions, regulations, and strangulations of our research,

Sincerely,

Guido Mueller

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~




Croido Mueller E-Maibmueller@phys.ufl.edu

Department of Physics Room: NPB-2237
PO Box 118440 Phone: +(1-352.392-8521

Gainesville FL 32611-8440 FAX: +01-352-392-359]
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From: “LP. Lin" <pliviguta.cdu>

Te: <scooki@gbis.doc.gov>
Date: 5/5/2005 3:14:43 PM
Subject: Spam: {Docket No: Doc. no. (50316075-5075-011:{FR Doc: 05-060571[Page

15607-15609); Export admimistration regulations: Deemed export licenses; clarification and
FEVISION

Drear Sir/Madam:

My name is LP. Liu. T am a US citizen and an Associate Professor at the Departiment of
Physics, University of Texas at Arlington. | am conducting fundamental research in materials
physics.

My group currently has five graduate students and three postdocs. Most of them are foreigners,
as you may or may not have already seen from other US universities. | did not check item by iem
your long hst of the "sengitive” equipment, but 1 was told by the Nature reporter that even glove
box and laser devices are included in your list, We use these two facilities in a daily base.

To be short, if vour proposed rule become in action, I will have to close my laboratory for at
least several months waiting for your Heense., This problem will happen every year when we
purchase new facilities and recruit new researchers. More seriously, [ cannot imagine how a
foreign student or postdoc would accept to be a second-class researcher and human being. 1 also
cannot imagioe that myself will have to apply for license to use the research facilities simply
because | was not born in this country.

i shared the feeling of being proud to be a US citizen, as most Amernican people and their
ancestors who may or may not be born in this country. § hope that under your administration this
country will still be the greatest place to do scientific research in the world.

[ am also copying this message to my Department Chair and our University Vice President for
Rescarch,

Best wishes!

Ping Liu

1P Ly

Diepartment of Physics
University of Texas at Arlington
817.272-2815 (o)
817-272-3637 ()

CCs "Horwitz, Jim L" <horwizi@uta.edu>, "Ronald L. Elsenbaumer”
<elsenbaumer@unta.cdu>



Frem: Leo Kadanoff <leopiguchicago.cdu>

Ta: <seookiebis. doc.gov>
Pate: §/2/2008 4:50:46 P\E
Subject: RINM 0649-AD29

write 1o describe my views on drafl changes in the Department of
Commerce export Heense requirements relative (o “deemed exports”. |
read about the changes in the Federal register for March 28, 2008 afier
being alerted to them by Judy Franz of the American Physical Society.
Fam a Umversity scientist.

What | have heard and read makes me very worried about these new
requirements. Our unclassified DOE program for studyving stellar
explosions stagted out with simitar regulations, which prevented
foreign nationals from osing DOE’s biggest computers. However, almost
all the people in our group qualified to use these computers were
foreign nationals. After some discussion our boss, the DOE weapons
labis, decided that the national interest was best served by changing
the regulations and allowing a considerably broader use of their
computers. While this decision was in process, our entirg scheme for
computer-use was in disarray so that computational work did not go
forward.

The rules for "deemed exporta” are complex and seem o contradiet
themselves, Major disruption to the University are likely to arise in
prwtzmmﬁ angd discovering future breaches of your propos;d
regulations, which would have a considerably extended range of
application bevond the present rules.

In many technical areas, one third to one halt of our graduate
students are foreign nationals. A large fraction of these students
will, in time, bring their acgquired knowledge 1o the service of the
United States. It is, § suggest, in the national interest to see that
this process continues,

However, a simple modification of the regulations or an interpretation
which said
A License for use will be required only for those cases in which
a. university transferred knowledge about how to use this or
equivalent machines is not available m published or freely circulated
material and
b, this knowledge about use of the instrument will permit the
recipient of that knowledge to construet or duplicate the machine in
guestion.
wouid both meet the main security needs and permit much of the present
university research and teaching qmmt;v,

IRV ERYS
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Thank you for listening,

Leo Kadanoff

phone: 773-702-7189

fax: 773-702-2172

web page http://jfiuchicago.edu/~leop/



The address:

The James Franck Institute
The University of Chicago
5644 5. Ellis Avenue
Chicago, 1L 60637

CC Judy Frane <franz(@aps.org>, "Keith Moffat" <moftati@cars.uchicago edu>,
Don Lamb <D-Lambi@uchicage.edw>, James Pilcher <jpil{@uchicago.edu>, Steven Sibener
<g-siheneri@uchicago.edu>, Ken Cole <cole@aps.org>, <ai@slac.stanford.edu>, Robert Wald
<rmwai@uchicago.edu>, Clande Canizares <cre@MIT EDU>



From: Jean-Claude Diels PHYSICS <jedielsi@unm.ede>

To: <seooki@his.doc.gov>
Date: 5/572005 12:27.38 AM
Subject: RIN 0694-A024

I am Professor of Physics and Eletrical Engineering at

the Liniversity of New Mexico. 1have been doing research in the US
in Lasers, electro-optics, Ultratast communication,

laser induced discharges, laser gyroseopes, high power

and uwltrashort laser pulses since 19700 I have published

one book on Ultrafast lasers, 5 bookehapters

85 wvited papers, 230 publications, 12 patents awarded, 2 pending.
Nince 1984, T graduated 55 students, of which 10 were US students.
This 20% proportion of US students 1¢ higher

than the proportion of Amaerican applicants for Phi¥ degree in
Physics and Optics in our and other departments over the country.

Only two of my foreign students have returned to their

pative country {France}, which show the absurdity of the
contention that foreign student come to “steal the secrets

of the US to bring them back o their country”. 1t is just the
opposite: there would be no higher education in the US without
foreign students: most of the hard science faculty of our
Uijversities are made of selection of ex-foreign students.

The research thesis of all my 55 students involved equipment that
falls under "export Heence control”,

Obviously, with the proposed ruling. not only will

10 of my present students have to feave the country,

but I will precede them, with most of my colleagues.

In addition to being in charge of 7 optics laboratories

and 10 graduate students {only one U.S. citizen), | have been since 1987
in the Admission committee for Phid students. In the last five years,
under pressure of the National Laboratories, we have been forced

to adopt two admission standards:

1} one admission stanstards for foreign students: they have ©
demonstrate academic excellence (as it should be)

23 one admission standard for US students:

50 low that we virtually admit any candidate.

To increase the number of USRS born scientists, the
Matioual Science Foundation has now created feltowships
restricted to US nationals, (k~12 fellowship, and "IGERT
program fellowships), paying these less qualified students
§ 33,000 per year, of nearly 3 times the research
assistantship awarded to foreign students.

It is sad to note that our politiclans think that

one can create a PhD in Physics or BEE by throwing money
at any scientifically illiterate individual!

These unprepared student graduate fast, becanse there 18



a job waiting for them at the National Laborstories such
as Sandia, or the Atr Force. Indeed since these institution
can only select their scientist in the minuscule pool of US
nationals with PhDD degree in Physics or Optics, they

are closing their eves on the technical (injcompetence of
their pseudo-scientists. The attached .pps file
sumpnarizes well the sad present reality.
1 came to this country in 1970, when the policy was that

of "Brain drain”. The new policies are favoring

Brain Exodus, and will bring this country to

the scientific stone age.

Already most European countries have taken advantage of the
exodus of younyg scientist out of the US, and have

created new programs to attract student from all over the world,
prospective students driven away from the US by the new
“security” policies.

The uew proposed rule requiring to apply for export license for
students, employees or visifors who are foreign

nationals, reflects g ttal ignorance of the realities of
American Universities, and Science and Education in the US.
The umpact of the proposed ruling is simple:

bring this country back to the stone age.

You can count on your fingers the number of US born scientists
10 phvsics and Optics departments of US Universities.

All the other -~ about 0% -~ will fzave the country

if your new propesed ruling becomes reality,

H this does not impact more negatively the "national security”
than anything else, | dont know what willt

Jean-Claude Diels

Iean-Clavde Diels

Professor of Physics and Electrical Engineering,
Dept of Physics and Astronomy,

800 Yale Boulevard,

The University of New Mexice,

Albuguerque, NM 87131

Phong (305) 277 4026 or (505) 272 7830

FAX: (5053277 53843

http://panda.unny.edo/H Diels



Unreorolp of 0% Mreaito v AXMGROTONS

wgg ii%’%& Disls Research Group
. o
Future Prospects
What is the biggest hurdle?
The fact that we compromised the selection process of our scholars

The US policy used to be that of the “Brain drain”:
we selected the best scolars, scientist from all over the world

Now, we have opted for the “brain exodus™:
we close our borders to the best qualified foreign student,
we close our fellowships to the most qualified.
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By lowering our standards and by shrinking our selection pool,
we will soon be unable to educate our future scientists

Even NSF is joining in the xenophobia frenzy, by providing fellowships exclusively
For US students JGERT, K12) at $33,000, or more than 2X the rate of Research Assistanships
offered to considerably more qualified students.

If our present policies of closing our border to foreign students are not reversed

the pseudo-scientist in charge of our nuclear secrets will be. ..
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From: "Steve Z rmm" <Steve Lurtan@owiinet.com>
To: ‘-; i 80
Eate: 5572005 4:.12:24 PM
Subjects Rim $3694-A1329

To begin with, [ would tike to sugpest that the terminology used in the Federal Register in
diseussing the deemed export issue reflect the current concept of "foreign person™ versus "foreign
national”, I we are dealing with "foreign nationals”, we would have to inelude consideration for
U.S. permanent resident aliens who, thou gh considerd “U.8. persons” for export purposes, are
stitl "foreign nationals™ by citizenship.

The corrent BIS policy that deemed export heense requirements be based on a foreign person's
maost recent citizenship or permanent residence may not adequately preclude foreign persons
from obtaining access © controlled dual-use technology without all due serutiny.

However, 1f the policy 15 changed to base deemed export license requirements on g foreign
national's country of birth, mgardiebs of their most recent citizenship or permanent residenc 2y, it
skews the ac,mtm} process 1o the opposite extreme, and avoids the eritical issue; will release of
controlled dual-use technology o this foreign person present a nisk of nnauthorized disclosure to
a PErSORn OF Persons in or representing 8 country to which the fechnolopgy would otherwise require
an export heense, or be denied for export,

The true issue that should be examined is where the foreign person in guestion maintains loyalty,

allegiance and/or most frequent contact. All of the issues { counttry of Wrth, current Citi f,a,nwthgs)
fespecially dual citizenship nvolving proscribed countries], current and past countrigs of
permanent residence, and carrent U.S. person status) should all be examined in the "deemed
export” process.

1. Take the case of a foreign person who may have been born in a country to which an export
license woueld be required, or to which export would be depied. If the foreign person has not
lived 1n that country for an extended period, bas {aken permanent residency in another country
ned 5o restricted, or has taken citizenship in another country not so restricted, the risk appears o
be tower. The person's country of birth has almost no bearing at all on the "ability” of the foreign
person to receive deemed exports, If the forcign person has forsaken citizenship in his/her
country of birth, the allegiance factor to that country would appear to be even lower.

2. The treatment of a foreign person based on "most recent citizenship” or "curvent permanent
residence” contains inherent dangers, as the OIG reported. However, establishing requirements
for deemed exports hased on either of those two factors may also be missing the point of to
whom may the forzign person owe allegiance, The discussion in the Federal Register aptly points
out that a person with ¢ arrent citizenship in a "no Heense required” country may Thold a Previous
citizenship or even current dual eitizenship in a proscribed country or a country to which more
stringent export controls would apply. The same holds true of permanent residence. The foreign
national may maintain a permanent residence in a country for which no Heense 1s required for
decmed exports (e.g., Canada), However, if that same foreign national also maintains or
maintained 2 permaneni residence in a proscribed or "export license requind” country concurrent
with or for an extended period of time immediately prior to {or even just "pricr to”) hissher
current permenent residence, there may be some guestion as o allegiance, and therefore some
expectation of risk in the deemed export decision, Compounding this issue, if a person has lived
and worked inn a proscribed country, and maintains many extended contacts and friendships in

that country, there may be a substantial risk factor involved in a deemed export 1o that person in
the 11.S.



The 1ssue does arise within Industry of bow to treat dual nationals, especially when one of the
citizenships is of the United States. We are told that the most recent citizenship s used in the
deemned export decision. However, if the person also holds current citizenship as a dual national
i & proscribed or "export license required” country, and that citizenship predates their "most
recent” citizenship, does pot some risk consideration also apply? We recoguaize that whenever we
release technology to g foreign person, there is always a risk of misuse. The same holds troe of
granting gccess 1o controlled technology to a LLS. person. Of course, ULS. ¢itizens are to be
trusted (by faw and Constitutional right}, U8, persons are afforded treatment as trusied
individuals under export laws, and all persons in the United States ave trusted to a reasonable
extent ("innocent until proven guilty™). This makes the deemed export decision one of making a
decision under conditions of varying unceriainty.

It is therefore suggested that the deemed export decision be made taking all factors into account:
country of birth, length of residence in that country, and current state of bisth citizenship; country
of permenent rmidenw fength of residence in that country, and current state of citizenship in that
country; and for foreign persons in the UK., length of residence in the United States, and corrent
dual citizensip in a proscribed or “export license required” country. There are no easy criteria for
this type of decision, so we don't expect clear, precise, casy-to-implement guidance to be
forthcoming. However, treatement of the issue in lerms of a more comprehensive evaluation of
the foreign person and hissher potential loyalties and allegiances, and guidelines in making that
evaluation, would be greatly appreciated.

Mease consider preciuding anyone holding current dual or multiple citizenship, where one or
more of the eitizenship(s) is in a proscribed or otherwise restricted country, from receiving
deemed exports, Also consider restricting any type of export to such a person based on the fact
that even though they may hold citizenship in an export-permissable country, they also hold
citizenship in an export-deniable coontry.

Your consideration of the above 1s appreciated.
Steven A, Zurian
Wireless Facilities International ~ Government Services

steve.zuriani@wiinet.com

N

*

Atiention:

Any views expressed in this message are those of the individual sender, except where the
message states otherwise and the sender is authorized (o state them to be the views of any such
entity. The information contained in this message and or attachments is intended only for the
person or entity to which it §s addressed and may contain confidential and/or privileged material.
if you received this in error, please contact the sender and delete the material from any system
and destroy any copies.



From: Yang-Xin Fu <yfui@uchicago.edu>

Ta: <RCO '\E\(a/b is.doc.gov>
Daie: 3/5/2005 8:21:45 PM
Subject: RIMG694-A129: "Deemed exports” will greatly hort US research

The Department ot Commerce (30C) is proposing to change the rules regarding
"deemed exports” in a way that will seriously affect research and teaching
on our campus and tight our hand to do any meaningful collaboration oversea.

The regulations have been in place for around 20 years at the peak of cold
war. They are cold war products. Are we still trapped into cold war
thinking? Are we able to conduct our research in a reasonable way.

If Heenses must be sought to permit them {o conduct fundamental research
using these technologies, this would have a profound and chilling effect on
how we pursue ru;evazch For example, each faculty member, post-doe or
student from the People's prubhc of China would require a license to use
each "sensitive technology” including Mac laptop and desktop computers, or
mass spectrometers, or Global Positioning Satellite (GPS) equipment. Access
i the technologies would have to be controlled and licenses might well be
denied. The wide-ranging freedom of enquiry by all qualified individuals,
regardless of national origin, that we associale with fundamental research
at universities would be lost.  This is unthinkable and will have so
profound negative impact on campus research!!! We will five ander horror
enviroument and hurt ourselves. Is RINOG694-AD2Y constitutional? Are we
gomng (o fight this in court day to day?

The deemed export issues fall under several headings
¥ the case has not been made by the Inspector General that security
risks are being improperly managed by universities;

* current pohcy already prm;d 5 sufficient safeguards against
technology transter to andesirable aliens;

* classification remains the appropriate route to protect research that
is considered to bear on national security |

* the proposed changes misconstrue the nature of fundamental research;

¥ the changes do pot consider the benefits that have accrued to the USA
through the open, international nature of our universities, benefits that
have contributed in large measure © owr international competitiveness;

* the changes do not balance these benefits against security concerns;

* umpkmumtum of the changes will require very extensive licensing
processes that will be both burdensome and ine ffective;

* use of 8 foreign national’s country of birth (rather than citizenship
or most recent permanent residency to determine whether or not they fall
under the deemed export regulations is not logical and is also burdensome,
sfnce employers t\;picaii y d0 not record this information;

* many of the "seunsitive technologies” are freely and pu'bi;ciy
available in the USA and should not be subject to these re gulations in our
campus; and

* the definition of "use” of "sensitive technologies” remains anclear.

Yang-Xin Fu, MDD, Phib



Dept. of Pathology

The University of Chicago

3841 8. Marviand, 1541, MC3083
Chicago, L0637

Pager 773-753-1880 ext 7503

phy: 773.702-0929, Fax 834-8840
htip://biomed.uchicago.edwAaculty/ i htmt

CC: <moffati@cars.uchicago.edu>



From: “¥incent, Sandee L” <sandee Lvincenii@intel.com>

To: <acooki@bis.doc.gov>
Drate: Sie/2005 7820 PM
Subjeet: RIN 0694-AD29-Deemed Export Advance Motice of Proposed Ralemaking

Dear Ms. Cook,

futel Corporation requests an extension of the May 27th due date for
commenis on the above referenced "Deemed Export Advance MNotice of
Proposed Rulemaking”. Tutel is corrently in the process of gathering
information requested in this notice. However, dug o the

administrative and legal difficulties mmvolved in collecting this type
of data we believe the deadline should be extended.

fntel reguests that the May 27th due date be extended by 68 days, to
ensure BIS receives sufficient data to evaluate this proposal.

Thank you for your consideration.
Sincerely,

Sandee Vincent
Sr. Export Administration Manager

Intel Corporation

CCs <alopesidbis.doc.gov>, "Rose, David" <david rose@intel.com>, "Straub, Susan
A" <susan.a straub@intel.com>, "Rittener, Jeff" <effrittener@intel.com>, "Vincent, Sandee L"
<sandee Lvincenti@intel .com™>



From: Wei Du <wda@huggins.bsd.uchicago.edu>

Fo: <scookigbis.doc.gove
Date: 0""’0(?\ 12:02:48 PM
Subject: I{H\G(,94-AE).Z‘)

The proposed change to the rales regarding "deemed exports” by Department of Commerce will
sertously affect research and teaching on campus. consider for f:.\amph,, if cach faculty member,
post-doe, or student from the People's Republic of China, Russia, India would require a license o
use each "sensitive teehnology™ including Mac laptop and desktop computers, or every piece of
equipment for research, how the research and teaching can be carried out in our university (it

shoald be pointed out that a lot of these information are freely available on the internet}l!). What
effect such rules will have on the scientific and technology development in the US? Is it kg,al 1
create a second class of citizen who can vote but not "use equipment” on campus for research
because of their origin of birth?

The proposed "deemed exports” rule change failed to consider/address the following 1ssues:

* the case has not been made by the Inspector General that security risks are being improperly
managed by aniversities;

* carrent policy already provides sofficient sateguards against technology transfer to
undesirable aliens;

* classification remains the appropriate route {o protect rescarch that is considered to bear on
national security ;

¥ the pmpmed changes misconstrue the nature of fondamental research;

* the changes do not consider the benefits that have acerued to the USA through the open,
mternational nature of cur universitics, benefits that have contributed in large measure to our
international competitiveness;

* the changes do not balance these benefits against security concerns;

* maplementation of the changes will require very extensive Hcensing processes that will be
hoth burdensome and ineffective;

* use of a foreign national's country of birth (rather than citizenship or most recent permanent
residency) to determine whether or not they fall under the deemed export regulations is not
logical and i3 also burdensome, since employers typically do not record this information;

* many of the "sensitive technologics” are freely and publicly available in the USA and should
not be subject 1o these regulations 1n our campus; and

¥ the defintiion of "use” of "sensitive techpologies” remaing unclear,

Wei Dy, Ph.D)

Associate Professor

Ben May Institute for Cancer Research and

Center for Molecular Oucology

Ulnversity of Chicago

924 E. STth Street, R314

Chicago, L. 60637

773-834-14949

773-702-4394 {fax)

hitp:/molbio bsd.uchicago.edu/mdex3 himi?content=faculty/wlu/index.himl

e <moffati@ears.uchicago.edo>



From: Chnistopher Eshelman <christopher(@sctelcom . net>

To: <seookiibis.doe govs
Date: 57772005 1013524 AM
Subject: RIN 0694-A1329

I'm very concerned that the proposed changes would effectively mean
that we no longer respect the rights of countries to grant

citizenship. By focusing on whichever 15 more restrictive (place of
birth or citizenship} - we open a huge can of worms and an explosion
of red tape with very little real world upside.

Who will be banped from using University computer faps - many of
which are networked sufficiently to qualify as supercomputers under
the regulations?

| feel these changes need a great deal more scrutiny and sunlight
before any changes are made.

Christopher Eshelman
Wichita, K8



From: Daphne Preuss <dpreussi@midway uchicago.eduw>

To: <seook@nbis.doc.gov>
Date: 57 200'3 1:04:49 P’\i
Subject: RING694-AD2Y

Department of Commerce:

E g writing to express my concern regarding the proposed rule change
regarding deemed exports. As | understand it, the rule may be

extended to individuals conducting fundamental research at scademic
nstitations. am a Howard Hughes Medical Investigator and &
Protfessor at the University of Chicago; T also serve on boards and
advisory committess for a mumber of non-for-profit, for-profit, and
federal research organizations. The views expressed below are my own
and do not necessarily represent the opinions of my employers or the
organizations that | advise.

As summarized below, 1 believe the proposed change could decrease US
competitiveness in science and technology, without providing a
significant security benefit.

* Muaintaining a strong effort in basic research 15 in our national
interest ~ the US is a technological leader because of ifs strong
investment in basic rescarch in universities and other research
institutions. Part of maintaining that competitive edge is attracting

the best researchers from around the world, In many cases, these
highly gualified individuals clect to remain in the US. For example,
many recent Nobel Lavreates are US citizens who were bom elsewhere.

* Over the past decades, my basic biomedical research has depended on
graduate students and pes&dm toral fellows from countries such as
Japcm China, India, Russia, and Nepal. In many cases, these
individuals have become permanent residents and eitizens of the US.

* Recent changes in US immigration procedures have made it more
difficult for rescarchers abroad 1o bring their talents to the United
States. For example, | have heard many Chinese researchers perceive
the bvmigration process 1o be so ditficult that they are electing to
work in Japan or Burope, rather than the US. This decline in the
appdicant pool has had a negative effect on the research activitics

of myself and my colleagues.

¢ Farther restrictions to research freedom, such as those pmmsed by
the DOC, would enbance this problem. For example, if a foreign
researcher knows that they will have to undergo a licensing procedure
in order 1o use computer equipment in a US faboratory, but that
siraitar equipment is readily available in 2 Japanese abo'atnm they
would tend to avoid brmgmg, y their ideas and talents to the US,

* Over the past decades, the US has performed more poorly than many
other countries in K-12 math and science education. As a
conseguence, there are 0o fow American students 1o support research
efforts, and our reacarch activities are depending more and more on



better-cducated students from foreign countries. This is true not

only in academic laboratories, but also in basic science efforts in
government agencies, where foreign nationals (who are legally
acdmitied (o the US) are able to work on noun-classified and
non-sensitive projects. fohibiting the abilities of these

individuoals to do thelr work would resalt in a loss of high guality

staff, and under-staffing across the board. We simaply don't bave
encugh qualitied Americans to fill these slots. Efforts o improve
education are underway, but are years away from producing the needed
tatent pool.

* Although it may seem that a Hcensing process would allow the

aystem (o go on functioning, the added burden wiil canse many
researchers to avoid the LN entirely. It will also place an undue

barden on their emplovers, who, in many cases are already overwhelmed
with the challenges of meeting federal regulations,

¥ While i1 is important to ensure that foreign nationals do not have
access to sensitive data and classified information; these concerns
should be addressed at the point of immigration. If] after
sereening, researchers are legally admitted o employment at a US
university, they should bave the same access o non-sensitive,
non-classified technologies (soch as laptop computers) for the use in
fundamental rescarch or education that US or other foreign students
would have,

* In sum, the current research system works well, attracting the best
minds (o our country, and ensuring the ongoing competifiveness of our
rescarch enterprise. Restriching access to technologies used in

basic research and education would serve to harm research progress,
while providing very little benefit in {erms of national security.

Sincerely,
D, Daphne Preuss

Daphne Preuss

Howard Hughes Medical institute
University of Chicago

HI03 E. 37th St

Chicago, 1, 60637

http://preuss.bsd.uchicago.edu

o il

3-702-1605

Phone: 7
TO2G648

77
7
FAX 773



From: Nathanael MNerode <neroden@tweny rr.com>

To: <seooki@bis.doc.gov>
Date: SAB2008 £:15:03 PM
Suhject: RIN 0624-A1029

"Adepting the OIG's recommendations to address these concerns would. . base the
requirement for g deemed export license on a foreign national’s country of
birth, "

This s racist, bigoted, and indefensible.

Someone born in fran who emigrated to Canada and obtained Canadian citizenship
would be treated as an Irantan. Even if they rencunced Iranian citizenship.

Even it they fled to Canada needing asylam becanse they were persecuted in

Iran. Even if they fought in the Canadian military. Even if they denounced

fran or fought against it Even if they had been a Canadian citizen for 40

vears. Even if they had left Iran permanently two days after their birth.

I thought the United States was supposed to examine people on the content of
their character, not the place of their birth, Hitler would be proud of this
proposed rule, under which people are legally tied forever to their

birthplace, whether they like it or not - an essentially race-based scheme.

While thiz change might be appropriate for foreign pationals who are not
citizens {whose allegiance might legitimately be questioned), it is clearly
wrong {or foreign naturalized citizens, who have generally sworn an cath of
allegiance to their new country.

11 this rule s passed as written, the US government will be on record
believing that bloodline determines destiny, Ouwr allies will be legitimately
angered that we have chosen to discriminate against some of their citizens
purely on the basis of their birthplace.

Morality demands that this be fixed. Thank you for your time.

Nathanael Merode
Concerned citizen of the US



From: "Chris Cook™ <chris.cooki@activant.com>
g

To: <ascooki@bis.doc.gov>
Date: 5/9/2005 9:37:39 AM
Subjects RIN 3694-AD29

Dear Mr. Cook,

This rule would be counterproductive and unentorceable. It would
require Gestape-like tactics to even begin 1o try to enforce,

T understand the thought bebind the nule, but this would chill the
tmportation of foreign expertise more than it would reduce the
exportation of dual use knowledge.

The rule as written also impermissibly discriminates aganst United
States citizens, 1t creales a class of citizens that, based on their

country of birth, are virtually enjeined from employment where dual-use
knowledpe i3 available. This may be unconstitutional.

Sincerely,
Christopher Cook

Motice: This transmission is for the sole use of the tntended recipient(s) and may contain
imnformation that is confidential and/or privileged. If you are not the intended recipient, please
delete this transmission and any attachments and notify the sender by return email immediately.
Any unauthorized review, use, disclosure or distribution 1s prohibited.



From: Danny Sleator <sleator@ces.cmu.edi>

To: <seook@his doc.gov>
Date: 5872005 7:55:17 AM
Subject: RIM 0694-AD29

I'm responding to the request for comments on this page:
http: /A www regulations.gov/freddoces/053-06057 htm

> SUMMARY: The Bureau of Industry and Security (BIS) s
> yeviewing the recommendations contained in the

> U5, Department of Commerce Oftfice of Inspector General
> Report entitled " Deemed Export Controls May Not Stap the
> Transfer of Sensitive Technology o Foreign Nationals in

> the U.S." (Final Inspection Report No., IPE-16176-March

> 20043, Certain of these recommendations would require

> regudatory changes that would atlect existing requirements
> and policies for deemed export licenses. BIS s secking

= comments on how these revisions would affect industry, the
> geademic community, and U.S. government agencies involved
> i research.

5,

04

VAR

After looking into this, 'm concerned that the changes in
these regolations would be extremely damaging to US research
laboratories and universities. 1 strongly oppose the

changes,

A large fraction -~ probably more than 50% - of the
graduate students studying at US universities are foreign
nationals. Many of these people stay in the US after
finishing their degrees. Many of them continee to do
excetlent research, start companies, or otherwise become
part of the technological infrastructure of this country.

I could list dozens of examples from my own experience
teaching at Carnegie Mellon University for 20 vears.

The proposed changes {alopg with changes in immigration
rules already jn effect) will be extremely damaging to this
entire process. I've discussed these issues with many
coligagues at this university and others, and the opinton is
unanimous that these changes are bad -~ bad for our
universities, and bad for our country.

Danny Sleator

Protessor of Computer Science
Carnegic Mellon University

Phones: 412-268-7563, 412-422-5377
Web: httpr/Awww es.omuedu/~sleator

CC: <alopestabis.doc.gov>



From: "Mark Derthick” “madies.omu.edu>

To: <seookbis.doe.gov>
Drate: 5/9/2005 6:49:03 PM
Subject: RIN (694-A1029

As a university researcher, I'm disturbed by the proposed regulation

changes. They will make research like mine more expensive, and take some of
my time away from research. They will reduce the contribution from foreign
students, and discourage future potential students from enrolling in US
universities. The LIS will lose their contribution as entrepreneurs and

teachers atter graduation as well. Foreign research centers will welcome

them, and the US will begin to lose its research dominance. The best and
brightest of US citizens will also be attracted 1o the best research

centers, even if they are overseas.

We are {ortunate that our research centers and economic freedom attract so
many smart people, who have contributed so much to our economy and securily.
Where would we be if Hitler badn't encouraged Jewish scientists to leave,

and Germany had continued to lead the world in rocketry and atomic research?
Who knows which current students will be the Finsteins, Fermis, and von
Meumanns of the 21st century? We shouldnt export cur atiractiveness. §

believe the proposed changes will erede the US lead in technology in

general, and national security will saffer.

Sincerely,

Mark Dierthick

Research Scientist

Human-Computer Interaction lnstitute
Camegie-Mellon University

e <gnu@ioad.com>, <hcti-faculty@cs cmu.edu>



From: Danict Lefebyre <dxlgaiouQOitawa.ca

Ta: <scookiabis.doc.gov>
Date: 310/2005 10:12:48 PM
Nubject: RIN 0694-AD29

Revised DFAIT deemed exports consultation information/instructions
Helle,

Please find below the Canadian Association of University Rescarch Administrator (CAURA)
comments in regards to the Recommendations Relating to U.S. Department of Commerce
Deemed Export Controls.

I would like to greatly thank Lucy Nissen {(Lepal Counsel, Research University of Calgary ) who
has kindly studied and analvsed the question for our Association.

if vou have any questions please do not hesitate {0 contact us

Paniel Lefebvre
CAURA President

Rer  Call for Comments in Preparation of Canadian Government Response Regarding
Recommendations Relating to U.S. Department of Commaeree Dieemed Export Conirols

The Canadian Association of University Rescarch Administrators (CAURA) has reviewed the

etails of the three recommended regulatory changes proposed by the U.S. Department of
Commerce, Bureau of Industry and Security (BIS), and has the following concerns and
comnnents,

i The first recommended regulatory change is clearly discriminatory by deeming that there
has been an export to the home country of the foreign national merely because they have used
BiS-controlied goods and technology in the U5, The presamption is that they may eventually
return home and take with them whatever knowledge they have gained. This is especially
discriminatory for foreign nationals who are Canadian citizens or permanent residents.
CAURA s position on the {irst recommended regulatory change is that it should, at & minimum,
exempt Canadian citizens and permanent residents,

2. The third recommensded regulatory change appears to limit the scope of the changes to

foreign graduate students. There are numercus Canadians who are enrolled in Canadian
untversities and visit the U8, or are registered i g ULS. graduate school. This change will limit a
student's ability to do certain types of research if they were bom in a country where the
technology in question 1s EAR-controlled. The BIS Final lnspection Report, however,
recommends that BIS aroend its current policy to require a deemed export Heense "when a
foreign national employes or visitor was born in a country where the technology transter in



question i3 EAR-controlled [emphasis added]” (see recommendation €3 on page 36). Is it correct
that these changes apply only to foreign g graduate students? Or do the changes extend to foreign

natic \MI vistiors, as well? if the Z.auu', the fmpact on Canadian acaderia will be more significant
by exiending to professors on sabbatical in the USRS, and university staff who are researchers on
coiiai,uraim projects,

3 The third recommended regulatory change provides that a Heense may be required for a
foreign graduate student 1o conduct fundamental research using BIS-controlled goods and
iiﬁChﬂUEGg}’ It is difficult to assess the full effect of this change without seeing the criteria for
determining when such licenses are required,

4. If implemented, the proposed regulatory changes will impact academic research
programs, betly in the ULS. and Canada, in a number of ways, including:

a) A foreign graduate student's research and education will be delaved by the
necessity to apply for a license; and

b} 'The foreign graduate student cannot conduct meaningful research and meet the
academic requirements for a research-based degree without a license because thcy cannot operate
BiS-controlled equipment or access BiS-controlled technology, which includes Mnstruction,
skille training, working knowledge, consulting services, the transfer of engineering designs and
specifications, manuals, and instructions written or recorded on other media”.

5. The term "fundamental research” must be clarified and defined. The BIS Final Inspection
Report dewmonsirates that there is considerable confusion around the term “fundamental research”
(acc pages 10-13). The BIS Final inspectmﬁ Report discusses the distinctions between "basic”,
"applied” and’ dc:wiopmmtdi research in an gttemyd to clarify what constitutes * ‘fundamental
research”. For example, ”dcveiapnk.mai research” is defined as: "systematic application of
knowledge toward the production of useful materials, devices, and systems and methods,
ine iudm'? the design, development, and impmvement of prototypes and new proeesses 1o meet
specific mqmramcnts " "Developmental research” is not “fundame ntal research” according Lo the
BIS Fipal Inspection Report. Typically, Canadian universities would consider "fundamental
research” to be research where the results can be placed in the public domain through
publication, such as research funded by the three federal government funding agencies, There
are, however, many research projects funded as grants that would clearly fall under the definition
of "developmental research”,

6. CAURA proposes that the definition of "fundamental research” include, as one of its
criteria, the ability to publish the resalts of the research for the following reasons:

a) The ability to publish research results is routinegly addressed by university
administrators in their review of research applications and awar ds;



b) The ability to publish is a clearly understood criteria;

) it is consistent with academic practices; and
d) It can he easily determined and apphed.
7. Publishability is a current exemption from the deemed export controls. The BIS Final

luspection Report ratses two challenges to the publishability exemption. The first is that research
must be published for the exemption to apply - an "intent” 1o publish does not qualify for the
exemmption. The second is that the exemplion does not apply if the publication is submitted for
pre~-publication review by a journal or government sponsor. CAURA does not agree with these
challenges as there are numerous factors that can affect publishability and the nature of the
research conducted 18 not changed merely because the results are not publisbed or that the
publication is pre-reviewed.

CAURA recognizes that national security 18 an important matter, especially in light of increased
terrorism. However, CALURA would strongly urge that the regulatory changes be reasonably
fimited and recognize the unigue nature of universities and academic research.

~~~~~ Original Message

From: Debbie Murmy

To! caura-neti@lists.cauza-acany.ca

Sent: Thursday, Apnil 28, 2005 3.03 PM

Subject: [Caura-net] Revised DFAIT deemed exports consultationinformation/instructions

<<{all for comments re DOC Deemed export rules.april 15 2005 wpd>>

Hello CAURA members,

Thanks to the vigilance of a few CAURA members it has been noted that the email § sent out
today with regar ds 10 DFAIT's call for consultation on deemed EXPOrts was missing some
zmporiam weblinks. am forwarding the document that § cut and paste the email from (thinking
it would save vou all the hassle of opening an attachment!) The hinks are contained in this
document as well as the background information.

Please note that AUCC s forwarding this request and not collecting information on behalf of
DFALT.

Sorry for the confusion,
Regards,

Diebbic Murray

Senior Policy Analyst

Research and Pohicy Analysis Division
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Fraon Russell Nelson <pelsoni@ervnwy.com>

To: “scooki@his doc.gov>
Date: SATL2005 10:36:12 AM
Subject: RN 0694-A002%

Hi. ' a board member of the S0H{)3 non-profit Open Source
Initigtive. We use "Open Source” to refer to sowrce code, gt the
intelligence community uses the term to mean "data gathered from open
seurces”. The intelligence community understands the value of simply
perusing open docwments. Everything which is available to large
numbers of people cannot be withheld from all people. If you doubt
this, just ask the masic industry bow souccessful they have been at
keeping their music out of the hands of pirates! {t's simply not

possible to stop people from copying music.

Similarly, it's simply not possible to stop people from copying
information which is generally available. We have an open society in
America {or a reason. Attempts (o close our society will eliminate
some risks, but it will destroy more advantages than the value of the
risks climinated.

Please stop trving to keep information from being exporied. ¥Export
controls are a waste of my taxpaver dollars. 1 want ZERO controls
placed on any information which is available in a public library. |

want ZERO controls placed on any information which is available on the
imternet. | want ZERO controls placed on any information which is
shipped with any product - even i that product itself is under

gxport control.

The whole concept of "deemed export” is broken, and vou must abandon
it or vou will hurt American society more than vou help it

Thanks for listening to me, and 1 hope that you will take my words to
heart,

~-My blog is at blog.russnelson.com | The free market is the only

Crynwr sells support for free software | PGPok | mechandsin that has ever been

321 Pleasant Valley Rd. | +1 315-323-1241 cell | discovered tor achieving
Potsdam, NY 13676-3213 {+]1 212-202-2318 VOIP | participatory democracy. -MFE



From: Helen Te <hierdmedicine bsd uchicaso edu>

To: <seaokigbis. doc.gov>
Date: S/12/2005 10:40:18 PM
Subject: RIN 0694-A129

Dear Sir/Madam:

Much of the research that has advanced science and medicine in the United
States have been carried out by foreign nationals who have the intelligence
aud the dedication to make i to the Uniled States and become productive in
their fiekds. 1t is not uncommon to walk o a research lab and find
post-doctoral stadents and scientists who are citizens of foreign countries,
though legal residents of the United States. The free exchange of ideas

within the realm of research in hospitals and universities allow for

progress and development of new ideas and technology which contribute to the
bettermant of mankind.

The deemed export regulations, if implemented, will have some serious
negative impact on the progress of research. A blanket or widespread
rwuiatmn of the ability to perform reseasrch by hundreds of thousands of
individuals who are in ro circumstances found to be of threat to national
security would simply impede the advancement of science and medicing. There
has 1o be a better way to identify or classify areas of research that are
desmed to be sensitive and therefore, justifies regulation. The medical

field 1s already crippled by other problems that have already started 1o

erode on the physzcmn -researcher and physician-educator population, forcing
physicians fo divert time {o clinical care rather than research and

education duc to lowering reimbuirsements and rising overhead expenses,
mncluding skyrocketing malpractice insurance costs, A blanket regulation of
resvarch performed by forcign nationals will add to this erosion that will
teave us greatly disadvamtaged compared to the rest of the Western World,

Helen Te, MDD



From: "Sakitt, Mark” <sakitt@bnl gov>

To: “seooki@bis.doc.gov™ <scook{@bis.doc.gov>

Daie: 571272005 9:49:34 AM
Hubjeet: RIN 0694-A129

The attached WORD document is a response to RIN 0694-A1329

Mark Sakitt

e "Bakitt, Mark” <sakatu@bnl gov>



Brookhaven Science Associates Response to Department of Commerce Notice in the
Federal Register March 28, 2005

Concerning 13 CFR Parts 734 and 772

Revision and Clarification of Deemed Export Related Regulatory Requirements
Docket No 850316875-3075-01

RIN 0694-AD29

These comments are submitied by Brookbaven Science Associates, the management and
operating contractor of Brookhaven National Laboratory (BNL), under contract with the
LS, Departmont of Energy. BNL is one of several Depariment of Energy science
laboratories engaged in fundamental research in ficlds such as high-energy physies,
biology, chemistry and nanotechnology.

BNL 15 submitting these comments in response 10 the proposed change o the defingtion
of “use” with respect to deemed exports. At present, in 772.1 of the EAR the term “use”
is defined as “Operation, nstallation, (including on —site installation), maintenance
(checking}, repair, overbaul, and refurbishing.” The proposal is to change the “and” (o an

o

The foeus of these comments 1s on the word “operation” as comtained in the definition of
use”. Export controls apply to the transfer or release of technology. The operation of
export-controlled lechnology may or may not result in that transfer or release. As way of
example, the operation of a state of the art, export controlled and commercially acquired,
oscilloscope by a physicist doing a nuclear physics experiment does not result in the
physicist having acquired any of the technology inside the oscilloscops box. Only a
skitled electronies engineer can produce an advanced oscilloscope.

It is urged that the definition of use be divided into two parts. The first part of the
definition should state that the operation of export-controlled techuology may or may not
be a deemed export and that a technical evaloation of the specific technology being
operated be performed to see if any technology would be released or transterred. The
second part of the definition should contain the remaining parts of the proposed
definition.

The impact of the definition proposed in the Federal Register versus the one being
proposed in this response is extremely significant for our Iaboratory, BNL has more than
a thousand foreign citizens who corme to use the unique scientific facilities at BNL each
year. Part of BNLs Department of Encrgy mission is (o provide state of the avt facilities
for the international scientific community. In the course of doing experimenis many of
these scientists operate export controlled equipment but such use would not transfer or
release any of the technology contained in that equipment. They rarely perform any of
the other functions in the proposed definition of “use”, I the proposed definition stands,
BML would have to process several thousand deemed export Heenses despite the fact that
there is no possible technology transfer or release. At this stage no Iabor and cost
estimates have been made to comply with the proposed definition. The expectation is that



the volume of needed licenses would overwhelm both the {aboratory and the Department
of Commerce.

in addition to the cost of processing the export licenses, there will be a significant impact
on the atulity 10 use Department of Energy scientific facilities. Users of Department of
Energy factlities give advanced notice of their arrival of about 30 days. That would have
1o be extended i order to allow the processing of the license. More importantly, an
evaluation of exactly which picces of instrumentation would be utilized would have to
precede the application for the License. There are many mstruments that may or may not
be used depending on how a particular experiment proceeds. It is extremely difficolt to
predict ahead of time exactly what will be used. If a situation develaps that reguires an
instrument that was not anticipated (0 be ased, the experiment would come 1o a complete
halt. This would occur even though no technology would be transferred or released by
operating the test instrument. n addition, that piece of test equipment would have to be
guarded 1o prevent the use by another scientist for whom one did not have a license for
that particular test instrument. From an operational standpoint, this new proposed rale
will make it extremely difficult to optimally utilize the National Laboratories {acilities
without any significant protection of our technology

Submitted by

Dr. Mark Sakitt

Export Controt Officer
Brookhaven National Laboratory
May 11, 2005,
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OFFITE OF RESEARCH

BARRY M. KLEIN

VICE CRHAMIELLUR FOR REBEARCH

May 13, 2005

4.8, Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division, Room 2705
14" & Pennsylvania Avenue, NW
Washington, DC 20230

RE: Advance Notice of Proposed Rulemaking (RIN 0634-AD29)
Revision and Clarification of Deemed Export Related Regulatory Requirements

The University of California, Davis (UC Davis) appreciates this opportunity to provide
camments on the Advance Notice of Proposed Rulemaking (ANPR) published on March 28,
2005, The ANPR, issued by the U.8. Department of Commerce Bursau of Industry and
Security (BIS), requesied comments on recommendations contained in the Department of
Commerce Office of Inspector General (OIG) March 2004 report on deemed export controls.

In viewing the issue of the "deemed export” rule, UC Davis uses as its touchstone the principles
articulated in the National Security Decision Directive (NSDD} 189, affirmed in 2001, NSDD 189
provides that the products of fundamental research should remain unrestricted and that “where
the national security reguires control, the mecharism for control of information generated during
federally funded fundamental research in science, fechnology and engineering at colleges,
universities and laboratories is classification.”

Other agencies already perform extensive background checks on foreign nationals coming to
the U.8. to perform research in academic laboratories through the Visas Mantis program. Once
the United Slates govemment has approved a forsign national under a visa that permits study
and research at a U.S. university, there should be only a very few and well-defined instances in
which the individual must face additional restrictions in working within the academic research
community.

With respect {o the regulations reviewsd by the OIG, UC Davis believes that much of the
corfusion referred to in the OIG report is related as much to the term “technology” as to the term
‘use” in the EAR. “Technology” does not refer 1o the controlied equipment itself but {o the
specific information necessary for the development, production, or use of a product. {15 CFR
772.1) We believe it is aritical (1) to distinguish “equipment” from “technology,” and (2) to be
clear that the deemed export rules apply only to transfer of certain “technology” {that is,
specified technical information) o foreign nationals within the United States, and not to transfer
or use of equipment. Furthermore, it is crucial to acknowledge that not all “technology” is
subject 1o the EAR in the first place.



Export Related Regulatory Requirements
May 13, 2005
Page 2

The EAR states that “publicly available technology” is not subject to the EAR (15 CFR
734.3(b}3}). Publicly available technology includes:

« information that is or will be published,
s information that arises during, or results from, fundamental research; and
« educational information.

Thus, in reviewing the proposed change o the definition of “use” lechnology referred 1o in the
ANPR, UC Davis believes that it is important to note that, under the applicable regulations, the
controlled “technology” at issue does not include information in any of the above-listed
categories. At times, the OIG report appears to obscure the distinction betwsen equipment and
information in describing controfled “technology”, and also implies that all technology must be
controlled rather than recognizing that some may qualify as publicly available. Both of these
distinctions are critical to determining the applicability of the “deemed sxport” requirements.

The current framework of the EAR does nof restrict the sale or purchase of squipment within the
United States. As Undersscretary Kenneth L Juster noted in his August 13, 2004 lelter to
Professor Alice P. Gast of MIT, “the actual use of equipment by a foreign national is not
conirolled by the EAR. Rather, the transfer of technology relating to the use of the sguipment
may be contfrolled.” {Juster Letler, page 2, fn. 1 {emphasis added}).) Whether such “technology”
is controlled under the EAR depends on whether the fechnology for the use of the equipment is
specifically listed on the Commerce Control List {CCL) and on whether such technology is
“‘publicly available” as described above.

The EAR places conirols on “production”, “development” and “use” technology for many of the
itemns on the CCL. However, the OIG noted that definition of "use” presented particutar
comphance problems. “Use” is defined in section 772.1 of the EAR as “operation, installation
concluded that the term encompassed {oo many aclivities t© be useful for implementation and
enforcement purposes. Because the OIG considered i unlikely that one individual would
perform all six activities, it found that one would almost never determine that a license for the
export of technical information related to "use” was required under the regulation as presently
drafted. #t therefore recommended that “of” be substituted for “and” in the regulation.

UC Davis does not object to the change in the definition of “use” so long as (1) BIS does not go
further and rewrite and limit the “publicly available” information exemption and fundamental
research exemption; and (2) BIS does not adopt an inferpretation based on what we believe is
the erronesus assumption of the OIG that "use” of controlied equipment necessarily enfails
transfer of confrolied “echnology”

Hecause under its export compliance plan, UC Davis operates within the regulatory exemptions
{inciuding the fundamental research” exemption} applicable 1o controlled technology that is
publicly available, it believes that it is not required under the regulations as drafied to oblain
"desmed export” licenses before publicly available technology is provided to foreign nationals.
However, should BIS change its interpretation of these exemptions and should UC Davis be
required to obtain “deemed export” permits, the change advocated by the OIG would place a
substantial burden and cost on UC Davis.
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Page 3

The OIG report notes approvingly that the State Depariment’s Directorate of Defense Trade
Controls uses a country of origin approach in its administration of the Internationa! Traffic in
Arms Regulations (ITAR). The OIG asserts that, because this approach is already being used
by the State Department, it would be consistent and practical for BIS to use the same approach.
The University believes that the ITAR's exemption for information in the “public domain” allows it
to share information with a foreign national that would otherwise be controlied without obiaining
an export license. 22 CFR 120.11. More importantly, it must also be noted that the tems
covered on the ITAR's U.S. Munitions List is far narrower than all of the “dual use” items that
appear on the CCL. Therefore, UC Davis does not support the use of the State Department’s
approach o country of origin by BIS.

Beyond the very real record-keeping and verification burden and cost to UC Davis, we believe
that such a requirement would exacerbate the increasing problem faced by UC Davis and
others in aftracting the very brightest facully, students, and scholars from around the world. We
urge BIS to carefully consider these “costs” as well, and to reject the OIG's recommendation {o
use country of birth as a licensing criterion.

Thank you for this opportunity {o provide comments on the ANPR. We hope our comments will
be useful.

Sincersly,

Barry M. Kiein [ Jelrey Gibeling
Vice Chancellor for Research Déan, Graduate Stu’d&g
fied

G UC Research Compliance Director Patrick Schiesingsr

UC Exec Director Academic Legisiative & Research Policy Ellen Aunti
UCE Provost and Executive Vice Chancelior Virginia Hinshaw
UCD Assistant Vice Chancellor Gov & Community Relations Marjorie Dickinson



From: "Licht, Robert " <Robert H Licht@saint-gohain.com>

To: <gcook@ihis.doc gow >
Pate: 5/13/2005 10:59:38 AM
Subject: Fwd: RIN 0694-A1D29 [Docket No: Doc. uo. 050316075-3075-01 L{FR Doc: 05

43605 LPage 15607-15609]; Export
Dizar Mr. Cook,

Thank you for the opporturity 1o comment on the Subject Proposed Rule
Change. Specifically, T wish to comment on the second proposed change, "Use
or Foreign National's Country of Birth as Criterion for Deemed Export

License Requirement”

I strongly disagree with this proposed rule change. This change i3
putanuaiiv discriminatory, would pose additional problems for industry in
balancing export control concerns with potentially conflicting EEQC
gmddu‘xes, and would probably lead to a significant increase in frivelous
anti-discrimination law suits, Industry, with controlled technology,

already identifies forcign national visitors and employees by their most
recent citizenship or permanent residence. This rule would require
additional sensitive and after-the-fact inquinies for all FhNg as to their

place of birth. 1f this rule change is made, and using the example given in
the Federal Register: What would mdus{r} have to do for a Canadian
employee born in Iran, who has received controlled technology properly
withoul a leense? Would the employer have 1o obtain an export license for
technology already released? Would the employee have 10 be terminated or
re~asaigned until the license is received?

However, the main point that T wish to make is this proposed change is
wconsistent with our own export control regulations, and therefore
illogical.

Under both EAR and ITAR, technology license requirements do not apply o
maturalized U8, citizens and Permanent Residents, Industry does not need
to inguire about the country of birth of a U.S, Citizen or Permanent

Resident to be in compliance.  There is an ebvious distinction made with
foreign nationals working inthe US. ona temporary work visa, where deemed
cxpm’i license requirements properly apply. The premise for these FAR and
FTAR jurisdiction rules, as explained at g recent BIS Update, is that ULS.
Ciitzens or Permanent Residents never have 1o return 10 their country of
birth, whereas, someone legally permitted to work in the U.S., but withoot
permanent residence, will eventually bave to return unless their immigration
status changes.

Why then should the BIS impose different standards on our mulii-lateral
export control regime trading partners? In the example given in the FR, The
ULS, is essentially questioning the naturabization policies of Canada in



granting citizenship or permanent residenee? 1 the U8, does not impose
fieense requirements on ULS. citizen bom in Iran, why should it matter

where a Canadian citizen was born? A Canadian citizen bomn in Canada could
just as easily violate ULS. reexport regulations, so we should not be

posing discriminatory rules based upon country of birth.

This could be considered an example of BIS deferring the responsibility of a
sensitive foreign policy issue o ULS. Industry. If BIS considers Canada as

a diversion risk for controlied technology hecause of Canadian
naturalization policy, then the U.S. should address this with Canada. It

the LN, decided that sanctions were needed, all Canadian citizens should be
treated equally regardless of their country of birth.

This country of birth proposed rule change is inconsistent with the logical
and well thought out Deemed Export rules in the EAR. B would caose an
undue burden on U5, industry trving to be in compliance, while navigating
these inconsistencies. Thank vou for your consideration of these comments.

Sincerely,

Robert H. Licht

Manager, Government Programa Group
Saint-Gobain Ceramics & Plastics, Inc
9 Goddard Road

Morthbore, MA (1532

Tel: 508-351-78135

e-mail: Robert. HLLichti@saint-pobain.com
<maitio:Robert H Licht@saint-gobain.com>




From: "Thomas A.Witten" <t-witien@uchicago.edu>

To: <seook@bis.doc.gov>
Date: 571372005 113145 AM
Subject: Docket Mot Doe. no. 850316075-3075-011[FR Doc: 05-06037[Page

15607-156091; Export administration

RIN (649-A1329 1 sent this viag the web site commenis.regulations.gov
hut the server reported an error,

Please see letter attached. Excerpts:

... As a co-administrator of a molti-member rescarch grant from the
National Science Foundation, T have given some thought to how we would
administer the proposed rules. ...

A dabel on a plece of equipment would presumably state what class of
people would be proscribed from using #. The label would say for
exampte, I you were born in Iran, you are not allowed o use this
device.”

Letter also appears at http//panza.uchicago.edu/DeemedExpontComment.pdf




THE JAMES FRANCK INSTITUTE

THE UNIVERSITY OF CHICAGO
5640 SOUTH ELLIS AVENUE
CHICAGO - JLLINOIS 80637

Thowas A. Witten FTELEPIOMNE: {(773) TO2-0947, 7180
Professor of Physies INTERNETD: twittan@uchicage.eda
FAX: {(773) 7022172, 4180

Mr. Matthew 8. Bovman,

Deputy Assistant Secretary for
Export Administration.

Re: RIN 0694-AD29

Dear Mr. Borman:

Pin responding to your request for public comment on the proposed desmed-
export rules for export-restricted eguipment.  As a co-adminisirator of a multi-
member research grayd fromn the National Sclence Foundation, 1 have given some
thought to how we would administer the propoesed rules, Our research fesm uses
Hithography equipment and computers that may be on the list of restricted exports.
It is an bmplicit requirement of our research that we obtain or build sguipment
with new capabilities. Thus we wust anticipate that a certain small fraction of our
equipment will be subject to the regulations; the affected fraction is Hkely fo be
that most crucial to our research output.

Tradeoils

Implevoenting such a regulation presumes an established and current need
for each restriction to be imposed. These restrictions are justified by the threat of
tervorist acts resulting frovw a given jnstance of desmed export. The potential gain
in preventing terrorism must be balanced against the certain weakening in national
security and econonide viability that results {rom each instance. National security
depends on sclentific competence.  Eeonomic viability depends on technolagical
research and development. Both of these activities reguire gp-to-date equipment

/‘Li

that continually presents new posaibilities for terrorist sxploitation. The rales are
alao based on the presumption that people born in certain countries are more prone
to promote tervovism than are others. It is with this understanding that 1 estimated

the tmpact to our activities below.



Mr. Matthew 5. Borman, 2 May 12, 2005

Labeling

QOur university labels equipment when it s purchased. By expanding this
labeling systern, the university could in principle label any plece of equipment car-
rying export restrictions, stating what classes of individuals were restricted from
using thai eruipment. t‘%dz‘m}“‘stering this Inbeling process could be analogous to
that now reg wived for hazardous materials, and would not in itsell be much more
burdensons.

'f:'ic.«v,-'-ever, the ditferent nature of the labeling needed here would lead to
greater burdens. On the one hand the Hat of hazardous materials is relatively static.
Omice a&«‘t ablished, the hazards of a given material do not change much, nor does the
required traatment of the hagard., The de‘t‘m"mn of sUC h materials s according to
their technical names and has little ambiguity, The sibuation is more difficult with
deerned exports, where the list of feku}ued equipmmt;t necessarily expands with
each advancs in capability or perceived threat. Also it wounld be essential for ttems
t1 be rernoved from the st as the effectiveness of the regulation in preventing access
dimirgshes. Otherwise research becormes increasingly stifled. Since the restricted
list must be constantly upd&hﬁri an ongoing program of relabeling would be neces-
sary. Bach pwcr of ‘,qu pvnmv :umu a label vouid need to be relabeled, #g. every
six months. This drative overhead, but would be
possible.

Enforcement

A label on a piece of equipment would presumably state what class of people
would be proscribed from using it. The label would say for example, “If you were
born in Iran, you are not allowed to use this device” Some mechaniam would
then need to be implemented to prevent the proseribed wse. Our most advanced
eouipment 8 i‘vpic“'}fv kept in rooms with other such lab eqaipn‘ent Graluate
students and post-doces circulate in these rooms freely in the course of their vesearch.
In order to assure that proscribed persons not operate the restricted Pqu pient,
someons must be held res po*wh He for legitimate use. This person st be aware of
all the aurrently regulated equipment and the birth country of all graduste students,
postdocs, research scientists and technicians in our Institute. This person must then
monitor the regulated equipment at all times to prevend vnauthorized use. Hourly
patrols of all the labs corgaining the restricted equipment could assure this. Less
frequent patrols would be progressively less effective. The identity of cach person
wsing, the equipment would have to be verified in each instance bin order to assure
that the person was authorized.

R

ES

The regulation does pot require us to deny use to these nationsls; it only
requires us to obiain s license. However, the option of obtaining a lcense does not
appear viable. I conld not hmagine & state of affaivs that would enable a licensing
official to grant a license when thc regulations required tme. How would the official
determine that the individual in guestion was not a risk?  Also, the delay and




Mr. Matthew 5. Borman, -3 May 12, 2005

ancertainty of applying for a lcense wonld make it bopractical to undertake the
POACES3,

This enforceynent process would be much mors nirdensome than the label
ing process described above. It would also create wndesirable conseruences that go
beyond the large administrative cost. The enforcement of these rules by their na-
ture diseriminiates against some students oun the grounds of their country of hirth
For sorample, an rantan student in our Institute would be forbidden access to our
fithography equipraent while a US-born student could use it freely, The regulations
oblige us all to regard the Iranian as a potential terrorist, Otherwise they make
no gense. 14 s difficult fo sustain an infense, co-operative research operation like
ours in the roidst of such an atmesphere of distrust. Our research achievements
past and future depend on our voutnal support and trust. The erosion of this trust
represerited Ly implementing the deemed export requlations would hamper our re-
search and weaken the human valuss thal underlic our institution. We know from
similar cases in World War 1T and the MeCarthy era that the poisoning effect of
such discriminatory policies is real and long-lasting.

Imipact

{ estimate that buplementing the deemed-export policy would ullimately
weaken our research outpul in the range of 28-25 percent. 1 base this estimate on
comparison with othe earch institutes where regulatory burdens have eclipsed
the scientific mission, such as Los Alamos ."\atwvmi Laboratory. Naturally such
estimates are orade and subjective. In individual instances super \'1’»01‘5 w ouid be
foreed to choose between their responsibility and comoltment 1o a student and the
enforcement of the regulation. Sometimes the supervisor would suie in favor of the
student. This would wesken the governmental anthority behind the regulations and
lessen ths aldlity to be respected and oheyed.

Yours sincerely,

S i
SRNAY l,v
S AL R e P

A, Witten

Ag knowledge Increases, fife is hnproved.



From: Rustem lamagilov <rustem@uchicago.edu>

Teo: <scock{@gbis doc.gov>
Prate: S/T4/2005 6:39:57 P
Subject: Fwd: RINO634-AD2Z9

Diear Sir/Madam,

T am writing o vrge you to reconsider changing the rules regarding “deemed
gxports”. As an active research faculty member, 1 believe that these rules
would limit the research performed at Universities, limit the technological
development, and weaken the country in the long run. QOur economy and
defense rely on new technologies, that are developed to a large extent
thanks to the education and rescarch taking place at Universities. We
cannot afford to disrupt this process.

Sincerely,
Rusters fsmagtlov

Rustem F. Ismagilov, PhD.

Jones GHI 409A

Assistant Professor

The University of Chicago
Department of Chemistry

5735 §. Ellis Avenue

Chicago, IL 60837

vatee: 773-702-5816

FAX: 773.702-0805

e-mail: rismagiiov@uchicago.edu
group welb page: httpy/ismagiloviabauchicago.edw/




From: Matthew Wright <mperight@ose ota.edu>

To: <scookigbis.doc.gov>
Date: 5/16/2005 2:42:11 PM
Subjeet: Fwd: RIN (694-AD29

{omment on Revision and Clarification of Deemed Export Related
Regulatory
Reguirements as posted in the Federal Register on 3/28/2003,

An overwhelming majority of the graduate students in my department, the
Department of Computer Science and Engineering at the University of
Texas at Arlington, are from China or India (I estimate %0 percent).
Mearly all of the research-producing faculty were born in a foreign
country, including many born China or lndia, Our department chair is
franian.

I can understand the security need to carcfully contred aceess to
nuclear technologics or other materials that can be turned into
dangerous weapons. [ would probably support a rule adding s license
requirerent to specific, tarpeted technologies.

Unfortunately, given the broad wording of the rule, we as researchers
will not have the hoaury of assuming that our benign technologies will
be exempt from the rule. We will have no chotce but to be prudent and
provide an export Heense to almost everyone for every piece of
equipment we use, Of course the cquipment is all "sensitive”

research is all about state-of-the-art technology. The process of
obtaining hicenses will add delay and cost to every research effort we
make,

The rule, as written, will provide several ongrous results, Fist, if

the goals of this vule change include tracking which foreign nationals
have gecess 10 potentially dangerous or hughly sensitive equipment,
those critical Licenses will be obscured in a sea of unneeessary
Licenses obtained by universities to ensure compliance. Second, the
rale will make the recnutment and retention of the best foreign
nationals as rescarchers more difficull. A new regimen of red tape for
every piece of eguipment obtained will increase the incentive for them
to stay in their own country, thereby draining the talent poolin
America. Third, the nule's added cost and delay to our research efforts
leads dircctly to less research done,

Fiually, | would like o point out that a significant proportion of the
research in our departiment is in homeland security and computer and
network security. We are among many such departments that provide the
tools and tec higoloqtes that will make our country and our military

safer from attack. This rule change will slow cur progress and the cost
will be to reduce, rather than enhance, security for our country.

Matthew Wright
CSE@UTA
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May 17, 2005

V.S, Department of Commerce
Bureau of Industry and Secunity
Regulatory Pobicy Division

14" andd Pennsyivania Avenue, NW
Ruom 2705

Washington, DC 20236

ter REN GO9-AL29
To Whom it May Coneenu
This stateroent submitied on behalf of the University of Houston (UH) addresses the Department
of Comnerce {(136C) Bureau of Industry and Secarity (BIS) advance notice of proposed

rulemaking regarding proposed revision and clartfication of deemed export related regulatory
requirements, published in the Federal Register on March 28, 2005,

UH is one of the nation’s top universities condocting federally-funded research awarded by
science agencies primarily on the basis of merit. Our faculty and students regularly publish their
research results in prestigious national and international scholarly journals. Further, we are
compliant with federal export contrals rules although most of our research is exempt under the
fundamental research exception.

Our intorests and those of the entive university community are m a workable export controls
regime that imposes limited regulatory requirenients to protect national inferests reasonably
balanced with the fres expression of ideas, open commerce and trade, and infernational
cooperation. The DoC Inspector General (1G) recommendations fail to support 4 reasonable
Balance.

The IG recoramendations would clearly lead to an expansion of the deerned export program,
though no compelling evidence has been shown that necessitates an expanston of the current
program to profect the interests of the United States. In fact, BIS indicates that #t denies only 1%
of the requesicd deeed export licenses under the current system,

We believe that the burden is on DoC to show that there is a compelling interest in reforming the
current export control regime by implementing the JG recommendations. Thus far, BIS has
requested statistios from the academic commmity to justify rejecting the expansion of the
deemed export regime rather than placing the burden squarely upon the govermment 1o show how
these recommendations would benefit the country without harming the nation’s scientific
canferpuise,
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RIM 069-A1329

Twa of the recommendations from the 3G report would particudarly affect ressarch universities.
The fust IG reconusendation of great concern 1o us woeld atter the definition uf use technology
in determimng deemed exports. o add difton, we are concerned that difficudties i recroiting and
retaimng foreign faculty and graduate students will be exacerbated by the 1G recmmne*xdatim

that would categorize a {oreign national by country of birth rather than current citizenship status.

We find the {0378 recommendation to change the defimuon of use technology 1o be directly
opposite of the ident of the current defiration. The 1G proposes that the conduct of any one of
the ttems in the corrent definttion of & desmed export of use technology {operation, instaflation,
mainfenance, repatr, overhaul and refurtashing) is the equivalent of exporting the technology.
We strongly disagree and support the surrent definition, 1o which all the actions must be taken
igether to constibite “use.”

Furthermore, we do not sapport the 1G7s recommendaiton that country of O‘*'i‘}l‘i"l should be
deternuned o the basis of 2 foreign national s place of birth instead of by the st recent country
of citizenstup, With regard fo universities, fon ign facuity and graduate students are subject to
considerable secutity processes, sueh as visa clearance, prior to begimning wonk or study in 1.5,
labs. These scitcg;mrds have proven to be adequate o protect the VLS. from any possible
&amw e export of technology. Bxpansion of (,)!s,uli;& & exports based on the B3 recommendation
would freat as polential enestes those legiimate scientists i our ‘ia-s who have already been
subject to multiple security reviews and who are c\uk*m' of countrics that have pot been deemed
a security risk to the U5,

2

Based on these concerns, UH reconunends that De(:

e« Withhold reformos to the current systerm of hvtrsL requirernenis for use of export-
controlled equpment in araversity basic researc

¢ {lear mternational stedents and post dees for access to controdied equipment when their
vigas are 1ssued such that admission to university academic programs is coupled with
aceess 0 use of export controlied oqupment; and

= {onhinoe o consider citizenship statis, not coundry of Tarth, for purposes of export
conirols,

As the 1o revorarnenidations are considered turther, we hope that Do will take the proper steps
o fully and publicly evaluate the mmpact and necessity of export control reform.

5

Thank vou for ihis opportunity to cormment on the DoC I recommendations.

Suwerety,

Arthay €. Vailas, P,
V ice Chancellor for Research and Intellectual Property Management, UH System
ice President for Research, UH

(O fay Gogue, Grover Campbell, April Burke
Lee Boozer, Rosemary Grimamet, Jobn Warren



From: Risky Raj <Rishi.Rajigcolorade.edu>
To: <scaok@@bis.doc.gov>
Date: S/17/3005 11:34:36 AM

Subject: Fwd: RIN 0694-A12%9

RiM 0694-AD29

Bureau of Industyy and Security

15 CFR Parts 734 and 772

Revision and Clarification of Degmed
Export Related Repulatory
Requirements

May17'0G5
Comment:

I am the responsible faculty member for research in the field of materials

science in the department of mechanical engineering at the University of
{Colorado at Boulder. Leading edge research, by definition means the use of
feading edge equipment, I cur students and post-does are restricted from using
state-of-the-art equipment they cannot compete eftectively in the increasingly
competitive world of scientific research on breakthrough materials, Having
worked in scientific research for 40 years at leading Institutions, including
Harvard University (five years), Comell University {twenty five years) and the
University of Colorads (ten years), I am absolutely certain that the

technological and military pre-eminence of the United States has its roots in

our excellent infrastructure (incloding state of the art experimental

facilites) in basic and fundamental research. Indeed, the development of new
cutting edge experimental techmiques ts a significant aspect of owr fundamental
research framework. If this foundation of fundamental research is weakened then
stowly bat surely our national Izadership will alsoe weaken. There is just not
doubt in my mind about this. We have prospered in economic and military power
beeanse we have found the correct balance between security concerns and
scientific discovery, This regulation and the visa restrictions already in

place will together disturb this halance, and weaken our dynamic system of
seientific innovation,

Rishi Raj
Professor of Mechanical Enginesring
University of Colorado at Boulder



From: "Mirtam Sstn” <msatind@aut edu
To: <acookigbis.doc.gov>
Drate: 5/17/2005 4:29:00 PM
Subject: Favd: RIN (694-A1289

Please find attached a letier regarding RIN 0694-AD29.
Best regards,

Miriam Satin

Executive Assisiant {0 the President
Dy, Ethan I Schreter

Asaociated Universitizs Inc.

(3023 462-1676

msatinfeaui.edu

<< AUL - ExportControlsCommentletter th pdfs>>



Adsociated

U Urniversities e

\__\\- //
Suite 730
F406 16" Btreet, NW
Washsgion, DC 200346

Phone, 203.462.1874
Fax: 202 2327164

May 17, 2005

LLS. Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division

14" and Pennsylvania Avenue, NW
Room 2705

Washington, D¢ 20230

Re: RIN 069-AD29

Tor Whesn It May Concerne

This letter from Associated Universities, Inc. (AUl addresses the Department of
Commerce (2oC) Bureau of Industry and Security (BIS} advance notice of proposed

rafemaking regarding proposed revision and clarification of desmed export related
regulatory requirerments, published in the Federal Register on March 28, 2008,

AUTL s an independent, non-profit corporation established by the university community
and chartered as an educational institution. lts purpose i to serve the broad national
interest by constructing and operating lavye scientific projects and facilities effectively
and with the wimost integrity, and by supporiing the development of a society that is both
scientifically and technically Hierate throwgh educationd programs and public outreach.

AL operates the National Radio Astrononyy Observatory for the National Science
Foundation. We conduct federally-funded research selected on the basis of merit.
Faculty, students and scientists from our own and other mstitutions regolarly publish their
rescarch resalts based on observations with our telescopes n prestigious national and
mternational scholarly joumals. Further, we are compliant with federal export controls
rules although most of sur research is exempt under the fundamental research exception.

We are also building a large dematiousl astronomical shservatory 1o be loeated in Chile
on the behalf of the National Science Foundation, in partnership with Canada, BEurope,
and Japan.

Ohrr inderssis and those of the enbire university conumunity are ina workable export
controls regime that imposes Hmited regolatory requirements to profect national interests
reasonably balanced with the froe expression of ideas, open conunerce and trade, and
international cooperation. The DoC Tospector General (1(3) recomunendations fail to
support 3 reasonable balange.



The 1G recommendations would clearly lead to an expansion of the decmed export

program, though no compelling evidence has been shown that necessitates an expansion
oof the current program to protect the mterests of the United States. In fact, BIS indicates
that it dewies only 1 % of the requesied deemed cxport hicenses under the current system.

We believe that the burden is on DoC to show that there is a compelling nterest in
reforming the cwrrent expaort control regime by implernenting the 1G recommendations,
Thus far, BIS has requested statistics from the academic community to justify rejecting
the eopansion of the deemed export regime rather than placing the burden squarely upon
the government to show how these recommendations would benefit the country without
harming the nation’s scientific enterprise.

Twa of the recommendations frony the 1G report would panticularly affect us. The first
G recommendation of great concern to us would alier the definition of use technology in
determining deemed exponts. Second, the recommendation that would categorize a
foreign national by country of birth rather than current citizenship status would greatly
exacerbate our ability to recruif and retain foreign faculty, students and nther scientists.

We find the 1Gs reconunendation to change the definition of use technoliogy o be
directly opposite of the intent of the cument definion. The IG proposes that the conduat
of any one of the items in the current definition of 3 deemed export of use technology
{operation, installation, reaintenance, repair, overhaul and refurbishing) is the equivalent
of exporting the techneology., We strongly disagree and support the carrent definition, in
which all the actions must be taken together o constitute “use.”

Furthermore, we do not support the 1G’s recommendation that country of origin should
be determined on the basis of a foreign national’s place of birth instead of by the most
recent country of citizenship. Foreign faculty and graduate students are subject to
considerable security processes, such as visa clearance, prior to beginning work or study
i UK. labs. These safeguards have proven to be adequate to protect the U.S. from any
possible damaging export of technology. Expansion of deemed exports based on the IG
recommendation would freat ay potential enemies those legitimate scientists in our labs
whe have already been subiect to multiple security reviews and who are residents of
countries that have not been deemed a securily risk (o the U5,

Based on these concerns, AU recommerts that Do

e Withhold changes to the current system of license reguiremends for use of export-
confrolied equipment in academic basic research;

= (Clear international students and post does for access (o controlled eqaipment
when their visas are issued such that admission to umiversily academic programs
s coupled with access to use of export controlled cquipment; and

s Continue to consider citizenship status, not country of birth, for purposes of
export controls,



As the IG recommendations are constdered further, we hope that DoC will take the
proper steps 1o fully and publicly evaluate the impact and necessity of export control
reform.

Thank you for this opportunity to comment on the DotC IG recommendations.

o

Sincerely,

2 L A—
v

Ethan I Schrefer
President
Associated Universities inc.



i | New York University fay 18, 2005
et & Bivvite universdy in the public servics
Carder for Neurad Sclence
New York University
4 Washington Place, 809
Wew York, NY 10003-8434
ghimchergens nyu.edy
Fihong: 217 888%-3504
Fax 212 g85-4011

U.8 Department of Commerce

Burgau of Industry and Security

Reguidatory Policy Division

14th and Pennsylvania Avenue, N W., Room 27058
Washington, D.C. 20230

Aty RIN 0884-AD29
{adies and Gentlemen:

§ am writing to express my concern about the proposed rulemaking for Revision
and Clarification of Deemed Export Related Regulatory Requirements. From what
{ understand o be the infended outcome of these new rules (limitations on
access to equipment and knowledge based on 3 person,s country of origing, | am
gravely concerned about both the possibility of such tracking and the effect

that will have on one of our nation's greatest assets: its research and

technology capacity.

The nature of science in the 21st century is increasingly interdisciplinary,
collaborative and global. Many of my colleagues and students are from foreign
countries. | do not ask them their citizenship, or indeed, their country of

origin, when | invite them into my laboratory. The University ascertains their
legality by complying with all visa requirements when they become emploved or
enrolled here and from that point on, they are treated as any other member of
the University community. In fact, University policy, which prohibits
discrimination of any kind, mandates that all members be treated equally.

Although University 1D cards are required in order to enfer into the building in
which my laboratory is housed, as noted above, the cards do not distinguish
amony nationalities. To do so would require a major expenditure on NYU's pant
and would surely further discourage foreigners from coming to the US as they
would be made inte second-class citizens. The alternative, that is, to obtain a
license for foreign nationals from particular couniries 16 be instructed in the

use of export controlled equipment would be costly and very time-consuming, both
tor the University to prepare the paperwork and for the government to process it.

The direct impact on my own research program cannot be assessed completely but |
fear that it would deal g fatal blow to cerlain aspects of my work, For example,

my {aboratory uses very powerful high-speed computers for work on “Eve

Movement Corntrol. Cortical and Subcortical Mechanisms” funded by the National
Eye Institute. The need {o apply for an export license for foreign nationals who would
have access (o this equipment and especially to restrict access fo unauthorized
individuals would constifute a significant burden and would force me io



severely restrict or perhaps even abandon the research.

United States science and technology has been g major econontic driver and it has
given ouwr country pre-eminence in many fields. Cutling edge research can only
flourish in the open environment of free exchange. | urge you not to adopt

these revisions.

Sincerely,
ERy

' - c“‘y ¥
| Rt et { L——

Paul W. Glimcher, Ph.D.
Associate Professor of Neural Science and Psychology



New York University

piblic scrvice CAROL SHOGSHKES REISS, PhD

A privare univesaiv in te

Department of Biolopy

PROFESSOR, DEPARTMENT OF BIOLOGY

X Bedver Center

Affiliate Mamber, Center for Neural Soience
Member, Kaplan Cancer Institute

Adiunet Professor of Microbiology
NYU School of Medicine
Mt Sinai School of Medicine

phone: 212-998-8289
fax: 212-895-4015

e-mail: Carol Reisa@nyu.edu

May 18, 2005
.8 Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division
14ih and Pennsylvania Avenue, N.W., Room 2705
Washington, .G, 20230

Attt RIN 0884-AD28
Ladies and Gertlemery

{ am writing (o express my concern about the proposed rulemaking for Revision and
Clarification of Deemed Export Related Regulatory Requirements. From what | understand
1o be the intended cutcome of these new rulas {imitations on aeeess 1o equipment and
knowledge based on a person’s country of origind, T am gravely concernsd about both the
possibility of such tracking and the effect that will have on one of our nation’s greatest
assets: its research and technology capacity. The nature of science in the 21st century is
increasingly interdisciplinary, collaborative and global, Many of my colleagues and studants
are from foreign countries. | do not ask them their citizenship, or indeed, their country of
origin, when | invite tham into my laboratory. The University ascertains their legality by
complying with alf visa requirements when they become employed or enrolled here and
from that point on, they are treated as any other member of the University community. In
fact, University policy, which prehibits discrimination of any Kind, mandates that all
members be treated equally,

Although University I cards are required in order to enter into the building in which my
laboratory is housed, as noted abovs, the cards do not distinguish among nationalities. To
do so would require a major expenditure on NY W s part and would surely further discourage
foreigners from coming 1o the US as they would be made into second-ciass oitizens. The
alternative, that is, to obtain a license for foreign nationals from particular countries to be
inatructed in the use of export controlied eguipment would be costly and very time-
consuming, both for the University to prepars the paperwork and for the government to
procsss it



The direct impact on my own research program cannot be assessed compietely but | fear
that it would deal & Tatal blow to certain aspects of my werk, For exampla, my laboratory
uses viruses, antibodies, and molecular probes for work o DCOOSE3E and NB{38746. The
nead to apply for an export license for foreign nationals who would have access o this
equipment and especislly to restrict access 10 unsuthonzed individuals would constitute a
significant burden and would force me 1o severely restrict or perhaps sven abandon the
resaarch.

United States scignce and technology has been g major economic driver and it has given
our country pre-emingnce in many fields. Culting edge research can only flourish in the
open envirenment of free exchange. § urge you not o adopt these revisiens,

’
-

bl



AMERICAN

SOCIETY FOR
MICROBIOLOGY Fubiic and Scientific Affairs Board

May 19, 2005

U.S. Department of Commerce

Buy au of Industry and Security
Fegulatory Policy Division

14th & Permsylvania Avenue, NW.
Room 2705, Washungton, DC 20230
ATTM: RIN 0694-AD29

Reo Bureau of Industry and Security, Department of Commerce Advance Notice of
Proposed Rulemaking for the Revision and Clanfication Of Deemed Export Related
Regulatory Reguirernents 70 Federal Register 15607, RIN 0694-AD2%

The American Society for Microbiology (ASM) appreciates the opportunity to comment
on the Advance Notice of Proposed Rulemaking regarding Revision and Clarification of
Peemed Bxport Related Regulatory Requirements pubhshed at 70 Federal Register
15607, March 28, 2005 (BIS Notice).  The ASM represents over 43,000 members who
work i acadenue, mdustrial, medical and government institutions and taboratories. The
ASM s mission 15 1o euhance the science of nucreliology and fo promote its application
for juproved health, environmental and economic well bemg.

The ASM bas worked with Congress, the Admuusiration and government agencies o
doevelop legislation and regulations that ensure protection of public safety without
encomthering legitimate sciomtific and health related research and testing. The ASM
weleomes the opportunity o provide the Bureau of Industry and Sccunity (BIS)
Departruent of Commerce, with comments regarding the adverse consequences to the
conduct of fundamental rescarch that would result fom adoption of the recommendations
of the Department of Commerce Office of Inspector General {Q1G).

As noted 1 the March 2004 QIG report, the ASM has established tnternal publication
procedures 1o provide carcful prepublication scrutiny of articles dealing with LG‘!’MH?
biological agents. The ASM is sensitive to the need for balanced pohﬂ ss that protec

against the transfer of certain scientific information that may resalt in the misase uf
science. At the same bie, the ASM maintains the vtmost dedication o the need for
pohcies that vigorously support the fundamental research and mterational collaboration
upoen which so much of Imunanily’s future welfare depends. The ASM agrees with
Secretary of State Rice’s letter of Novewmber 1, 2001 1o Dr. Harold Brown of the Center

NW ~ Washingion, DU » 20034
O3

J E
(}'_2~737-«3{ e faxc 202-942-9335 « emuail: publicaifairsgiasmusa.org




for Strategic and Iuternational Studies that “the linkage between the {ree exchange of
idess and scientific wmnovation, prospertty, and US. national security s wndeniable.”
Regulations that mbubit, delay, or duvurush fundamental research are contrary to the
uiterest of science and to the pational interest of the Uniled States.

The ASM submits that the revisions to the I"-’x;&m‘t Admmistranon Begulations (EAR)
suggested by the OIG are pot required by existing law, are ambiguous and unnecessary,
and do not achiove a proper balance hetween securnity considerations and the condoct of
fundmnental scientific vesearch.  The recommended revisions would unnecessa zi";
hurden scientific laboratories, virtually vitiate involvement of foreign nalionals o

fundamental research within the United States, and not achieve additional security for t
Umied States.  For these reasons, the ASM asks that the BIS not proceed with t} e
rufemaking but mstead reconsider the need for any revision 1o the (’Xi%ﬁi’i?’l“’ regulations
and practices. I the BIS has need for revised pfovumn,s i should develop an altemative
approach that would advance collaborative research and mintmize the nnpasmou of
burdens on research insfitnbions and the pufonn wmce of fundamental rescarch within the
Usited States.

i. Apphication Of The System Of Licensure Recommended By The OIG Would
Create An Unworkable Regalatory Systern That Most Likely Would Vitiate
Involvement Of Foreign Nationals In Fundamental Research Within The United
States.

H the OIG s recommendations were adopted, laboratonies would have to obtam a hcense
before any controlled lechuology could be transferred by way of operating instructions
training classes, informational materials, or otherwise o foreign nationals “rfonmng
f_esm;d., m a laborstory within the United States.  Although this requirement may
technically not be triggered merely by the operation or viilizanon of equipment, the BIS
Motice advises that the OIG report finds that operation of equipment “most bikely 13
accompanied by somme tansputtal  of  information  or  instruction  constituting
‘technology.”” | Accordingly, in the absence of clarification of this point by the BIS, it
appears that the operaiien of controlled eg i';ipmem “most hkely” would trigger a hicense
requirement.  Such a requirement, or even a license res;p.m'mn“n{ for a more narrowly
defined transfer of technology, would impose burdens opon aboratories and upon BIS
that almost certainly would effectively preclnde foregn wnationals from working
reascarch laboratories.

e,

" The scope of the bopact of the recommended change in the definition of “use” is not clear from the BIS
Notice and OIG report. The BIS Notice suggests that there would have o be a “iransier” of technology
wuler the recormsended revised defirdtion of “use.” Presumably, such a transier would result from
nsiraction or taimeg on e use of the equipment or front the conmwnication o Jt any wfornation related to
the design, perfommance, capacity, or use of the eguipment. However, the O3 report suggests that the
redefinition of "use” ray be tnggered by the “use™ of :emmlled technology. In cither case, in light of the
comaent in the BIS Wotice that operation of equipment “mest likely” includes transnutial of infornation
that would constitute 3 transfer of technology, this :imbwmiy may not be important because it appears that,
under either interpretation, operation of controlied equipment hikely would result in 3 deemed wansfer of
tenhnology.



A, The recommended system would reguive jaboratonies to undertake actions
that are taxing and unworkable.

To comply effectively with the recomwmended system, laboratories wonld peed to
determung all s laboratory equipment that is on the Comvperce Controd List {CCL)Y. The
COL s divided mto ten bread categonies. These are: {a) Muclear matenals, facilites and
equiptaent {and miscellaneons tews); (b} Matenals, Chemicals, Microorganisms and
Toxing; (o) Materials Processimg; () Electronies; (e} Corputers; () Telecommumcations
and Information Securily: (g) Sensors and Lasers: (h) Navigation and Avionics; (i)
Manupe: and (3) Propulston Systems, Space Vehicles, and Related Bquwipoent.  In turn,
each of these categories 1s divided intn five product categories. These are: {13 Systems,
Eguipment and Components; (2) Test, hwspection and Production Equpment; (3)
Maitenal; (4) Software; and (53 Technology. Although many of the categories would not
be appheable to most Iaboratories, the classifications of squipment on the CCL are
lengthy and complex. Taking the step of inventoryving equipment under the CCL would
be a burdensome and {ime consSunNng procass. Moreover, due to the complexity of the
CCL and the hikehbood that laboratories do not employ persens with expertise on these
cotaplex classifications, laboratories almost cmam}} would have to retain outside
constltants to undertake the project. Thereafter, each acquisition of additional equipment
would vequire a review of the CCL ?mﬂwr burdmn x {aboratory udgets.

Separately from wventoryving its equipment, the QG report suggests that deemed export
pohey should take mto accownt the nationaliies of foreign nationals based upon the
toreign national’s place of hirth regardless of the individeal’s most recent citizenship or
residency status. To implement such a requarement, the laboratory would need 1o
determine each foreign national’s country of birth, nation of permanent residency, and
wost recent citizenship.  Minumally, the laboratory would then bave o correlate the
nationalities of such researchers and emplovees with the CCL equipment used by suel

researchers and emplovees. More realistically, because of the likehhbood of changing
assigroments within a laboratory and the av:slhdnh-\« of equipment to researchers, the
faberatory would need to cross-reference each CCL item m 15 isboratory against the
potentially multiple countries identified for cach forsign navopal employed by the
taboratory.

The aboratory then would have to file for 3 license for cach foraign national affected by
the cross-referencing.  Importantly, the laboratory couid not pernit the researcher to
“use” the CCL equipment unti} the license was obtained © This process of inventorying
equipment, obtaining and mmntaining  additional pationaliy  niormation, cross-
referencing equiprent with nationalities, filing for lLicenses, and holding positons in

$

* As noted it appeass that technically a researcher might bc able to wark in the laboratory as long as be/she
did not receive any transier of infornation elated to the COL equipment. However, it 18 also possible the
goverpment wonkd fake the position that acoess to fomstion about such equipment, even if the equipment
were not erdinarily operated by a researcher, wouldd reguire @ license. In any event, simply from a logistics,
enforcement, and recordkeeping perspective it & epacuesble o have researchers in the haboratory who
are nod pormiited to use certain categories of eguipment.




suspense pending issuance of a license unquestionably would result mo substantial
icreases i expenses and tme delays that would discourage retention of foreign students
and vesearchers.  For those laboratories that were able to bear the cosis and delays, the
additional and ongoeing scrutiny of foreign nationals undonbtedly would cindl the apmt of

openness and collaboration in which research flourishes.

These burdens wounld compound the current burdens associated with acquistiion and
retention of foreign nationals for work in research lsboratonies that already encumber
research. Faced with a duty to take on roview and admunistration of a complex system
refated 10 usage of CCL equipment, laboratonies may well abandon retention of foreign
wationals to the detniment of science generally and the United States vy particular. Thus
oulcome 15 even more hikely when juxtaposed with the burdens that would be tmposed
npon BIS discussed immediately below.

i Under the proposed system, the BIS would be required to make hundreds
or thousands of individual licensures decisions wi.m,d to the operation of a
vast array of widely varying equipment and wchx 010@1\,\ by nationals with
varying degrees of education, skill, and experience from numerous nations
working in a host of laboratories. It 1s nol clear that the BIS has the
persornel, funding, or experience o make such licensure decision I a
timely and effective manner.

According to the OIG report, in fiscal year 2003 the BIS considered 846 applications for
deemed export licenses.  According (o the information in the OIS report, the average
number of applications per fiscal vear for fiscal vears 2000 through ,«(M"i was 886
applications.

Although the ASM does not possess definitive infonmation on the rumber of foreign
nationals performung fundamental research within the United States, 1t may be assumed
that there are numerons foreign natiopals working on {'undameutai rescarch within the
United States. Muoreover, as foreign students arrive and depart from the United States,
there would be a constant and opgoing change w the foroign nationals perfornung
research.

If the recommendations of the OG5 were implemented, it must be assumed that the BIS
would initially face a deluge of heensure applications that would then continue 1o number
i the hundreds anpually as the population of foreign national students in the United
States turned over. The BIS MNotice does uot describe the factors that BIS would apply
nraking licensure decisions related to such foreign nationals.  For example, the BIS
fNotice does not assert that BIS would review the backpround 01" the forcign nationals in
determining whether to issue a hicense. I s diffioudt to see how BIS would undertake a
more meardngfol inguiry than the inguiry preceding the entry of the foreign national mio
the United States and admission o a laboratory setting. Indeed, the 010G report stales that
since 2001 the Central Intelligence Agency has declined to review deemed export lizense
apphc‘aimm because of the lack of derogatory “hils” they have obtained from this
exercise in the past. Since then, BIS licensing officers frorn the Deemed Export Division



have queried a CIA sepplied database for ipformation on any foretgn vational associated
with a license application and/or any affilisted entittes the foreign national has listed on
his résumeé {e.g., previous emaployers or umiversities attended). However, the OIG report
conciudes that BIS officials have not received any derogatory hits azainst thas database
since they began the exercise.

Separate and apart from reviewing the background of the apecilic foreign national, BIS
would need to analyze each proposed transfer. Such g review presumably would include
a determinafion of whether the work constituted a transfer of technolopy and, if so,
whether the transfer met standards for licensure. The ASM 15 not aware of the specific
standards that would be used by BIS w determining such matters as whether training 2
apecific foreign pational on a specific piece of equipment would weet standards for
heensnre. For example, would any weight be given to the wdenuty and background of the
mdividual foreign nattonal or would there be a preswuoption that the wraining of any
mdividual born i a country of coucern constitnied the transfer of the mmformation to that
nanon?

{Clearly, the addition of a duty to process quickly perhaps bundreds of license appheations
annually would impose new burdens on the BIS. If such appheations were not handled
very expeditiously then the mplomentation of the licensure program would be a certain
death knell for the involvement of affected mdividuals w fundamental research as few if
any laboratories may desire to wake offers 1o researchers with the prospect of a lengthy
delay 16 receive a defenmination whether the individual will be permitied to undertake the
contemplated tasks, Moreover, as set forth below, such expendifures are uplikely to
achizve any real security gains.

2. Apphication Of The System Of Licensure Recommended By The OI1G Would Not
Erhance The Security OFf The United States And Woukd Be Contrary To The
Anpounced Policies Of The United States.

A Participation by foreign nationals in fundamental rescarch within the
Lhated States substantially benefits the national inferest and should not be
unduly mdnbited or discouraged.

The GIG report does ot recognize or give sufficient weight to the easential nature of the
research environment and the strategic mnportance to the nation of access to miternational
talent for the success of the research and education systewy in the United States. As
Secretary Rice’s letter of WNovember 1, 2001 recogmized, fundamental research rebes
upon open, intemational collaborations.

The QIG recommendation essentially would remove the fundamental rescarch exemption
from export control reguirements because most likely hicensure will be requived as a
prevequisite for wnvolvernent of an affected foreign national in such research. Even if the
hat of techuologies and equipment of concern were reduced, extensive monitoring
procedures would be needad.



Sienificant amounts of equiproent wvelved in the conduct of wnuversity rescarch are
export mmmii\ d. Umiversities would have to m:w i detat] and restrict thewr foreign
students' participation in classes and research. It appears that many fundamental rescarch
projects at wversities wouldd reguive deferminations of the peed for deemed export
licenses m ovder for foreign students, faculty, visitors, techmicians and research staff to
work on such projects. Such a policy would slow and disrupt rescarch al acadenuc
wstitutions, would discourage foraign student and scholar participation m ymportant Lifo
science vescarch, and would threafen continuing leadership by the Umited States i
fundamental research, education, and mnovation.

e There 13 no evidence that the ¢ mwm &, stery exposes the United States to
secunity 1isks warranting  addstional nfningements wpoun  [undamental
vesearch.

The GIG recommendations do not appear pustified by real threats to natienal secunty
resulting from the current system. The OIG report provides no evidence thal existing
controls do not work or that addittonal burdensome controls are necessary.

Om page 14 of the OIG report, for exarple, the report states that a fermenter having a 20-
fiter, or larger, capacily is controlled by mchusion on the CCL under Export Control
Classification Nurnber (ECCON}) 28301, Certamly, however, instrocting a foroign national
on the means 1o use a fermenter w the context of ongoing fundamental research should
not be deomed aither a trausfer of controlied technology or an act that endangers the
security of the United States. The interest of the Uhuted States mvolves the access of a
foresgn nation {o that equipment and not an nstruction on how the equipment may be
used,

Students who are foreign nationals are already screened by visa mantis procedures before
they are granted & visa, and there 1s no suggestion that BIS could take more substantial
procedures i evaluating an mdividual foretgn national wm the context of a3 license
apphcation. The visa process 15 intended to assess thrests o national secunity before
approving enfry inlo the United States for individuals pursuing research and education.
Laws and regufations already are 1 effect o restrict access to certain binlogical agents.
Processing thousands of export heenses would unnecessartly reguire an expansion of
government resources and would delay rescarch and education and further encourage
witernational students o study m other countries rather than in the Umited States.
Following the September 11, 2001 terrorism atftacks, the upiversity and scientific
community worked with Congress and the Administration to formulate changes 1o visa
and other policies affecting select agent rescarch to meet national security gna ii‘- ‘viﬂmut
undoly Compromusing openness and the strength of research and education acuivities. The
work of those parties should be honored and observed by BIS.

3. The Interest Of The United States Is Furthersd By Encoursging Scientific

Collaboration. Regulations That Inhibit Such Coliaboration Are Contrary To The
Security Interests OF The United States And Retard Scientific Advances Crucial
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To The Wellare Of Humanity And Important For Connhinuing Leadership By The
United Statex In Science.

All education entails some degree of risk that the educated mndividual may tum lusther
bnowledge o wrongful purposes. The policy of the Unuted States is that natioual secunity
s best served by encouraging to the maxynum possible extent the free flow of seientific
and techmical information.

Mechanisms exist {o control findings that have clear implications for national security.
Mational Secunty Decision Directive 189, formulated in 1985 and restated in 2001 as
American policy, states thai, to the matimum exten! possible, fundamental research
should remawn unrestricted  The revisions suggested by the OIG wonld unduly restrict
the mvolvement of foreign nationals in fundamental research and should not be pursued
hy the BIS.

Smcerely,

Yames M. Tiedje, Phojs.
President, ASM

~3



From: Spence Armstrong <SArmstr251@aocl.com™>

To: <scook@s.doc.gov>
Date: 3192008 10:51:02 AM
Subject: Feod: Comments on "RIN 0694-AD0289"

These comments {attached) are in response to your March 28, 2005 posting i
the Federal Register. Reqguest that you acknowledge receipt so I will not
need to follow up with g hard copy.

Thank you,

Spence M. (Sam} Armstrong

T03-799-9667



Comments on Department of Commerce’s Advanced notice of proposed
rulemaking (BIN 0694-AD29 in the Federal Eegister March 28, 2005)

Spence M. {Sam} Armstrong
Member, the Governnment, University, Industry, Research Roundtable
(GUIRR)
8714 Bluedale Street
Alexandria, VA 22308
May 19, 2008

Disclaimer: The GUIRR is chartered under the National Academies of
Science to provide a forum for senior members of the three sectors
{government, university, industry} to meet three times a vear to discuss
issues pertnent {o those sectors. Deemed exports surfaced as a topic at
GUIRRK’s October 2004 mecting, and | have led a task {orce of GUIRR
members during the intervening 7 months to more thoroughly
understand the issuc. There have been 7 telecons of this multi-sector
group during this time, and 4 convening events. Since GUIRR is
prohibited from issuing any formal statements or reports, it is from my
personal knowledge gained during these discussions that 1 write my
response. | have attempted to do justice to the inputs of task force
members where possible, but the opinions expressed herein are strictly
my own, and [ am solely responsible for these comments,

The Situation: PL 106-65, “National Defense Authorization Act for FY
2000 requires the Office of Inspector General of several departments to
conduct an annual review of policies and procedures with respect to their
adequacy in preventing the export of sensifive technology and technical
information to countries and entities of concern. In 2004 the OIG of the
Departments of Commerce, Defense, Energy, Homeland Security, State
and the Central Intelligence Agency reviewed “deemed exports”. The
reason for this focus 18 unknown to me and my group. Each of the O1G’s
published their own report as well as a combined agency interagency
review., However, my comments will enly address the Department of
Commerce review. Incidentally, that review, IPE-16176-March 2004, is
no longer available on the DOC OIG web page and one 15 directed to seck
a copy of the report through the Freedom of Information Act. 1 did find
that some reviews from previous years were still posted. | also looked on
the BIS web page and the DOC web page but was unable to get to the
O1G review. Perhaps this is due to my poor search skills. In any case, |
think it iz curious that the review has been taken off line while the
comment peniod is open. Therefore, the statements that I will make
concerning the review are from memory.

Two statements from the DOC 031G review leaped out to me. The
first was their mention of the 53-axis machine at NIST. Although the two
authorized operators were both American citizens and the machine



manufactured in Germany, the operating manual was apparently not
secured from any foreigners who might be in that laboratory. This was
listed as an example of a possible deemed export. Secondly, the OIG
reported that they came to think that the “use technology” definition
which listed six possible functions all of which must be exercised by one
person to constitute *use technology™ was unrealistic and the definition
should have the “and” replaced by “or” so that any single function of the
six would constituie use. According to their report, they went back to
BIS during their review and got agreement from them that it should be
“or” rather than “and”. | find it highly irregular for any agency to agree to
a change in definition in the midst of an investigation. They would
typically {(based upon my 45 years of government experience) finish the
mnspection under the existing rules for consistency and sort out any
recommended OIG changes afterwards. This signals to me that BIS
intends to accept this definitional change in the rule making venue since
they apparently have already agreed with the OIG.

Prior to my discovery, the university rescarch community became
very concerned as (o how the “use” definition and other OIG
recommendations would stymie their research. President Charles Vest of
MIT wrote a letier of concern {September 9, 2004} to Dr. Condoleeza Rice
anid other senior Administration officials and this letter was co-signed by
21 other presidents/chancellors of the nations leading research
universities. Dr. Rice’s response {October 13, 2004) stated that she
understoed the importance of university rescarch. Then she said: “Your
letter makes it clear that misunderstandings persist about these rules
arnd about the potential impact of the March 2004 report issued by the
Department of Commerce’s Inapector General.” She indicated that what
was needed was better communication/ Haison with universities.

in the meantime, the deemed export issue was discussed at the
October, 2004 GUIRR meeting that was addressed by Assistant Secretary
Lichtenbaum. He also addressed the National Academy leadership and
some university presidents on November 9, 2004, He also made a
presentation at a dinner on January 31, 2005 attended by university
presidents and agency heads. He and some of his staff have also met
with the AAU and a BIS representative has also been purpesely included
on the seven telecoms mentioned earlier as well as the February, 2005
GUIRER mecting. He also made a presentafion at the first OSTP convened
Interagency group in March, 2005, In the AAU discussion, it was
reportedly stated by BIS that the equipment on the Commerce Control
List {CCL} was not subject to the deemed export classification unless
proprictary information was invelved. The “publicly available” exclusion
could be exercised if the technology was not proprigtary. This was never
mentioned in the oihier discussions that I mentioned above and not
written: in any paper that I have seen. So despite efforts on all parts,
there remains a “Lot of Confusion in the Cockpit”.



Do deemed export contrals make sense as currently defined? In my
presentation to the March 2005 Interagency Panel | stated that 1 didn’t
think so. | also said that we should remember the 2002 campaign
slogan: “It’s the Economy, Stupid”. [ said that “export” should be
substituted for “economy” without the pejorative term at the end. The
issue is if a piece of equipment on the CCL would require an export
license to be exported to some country, is i possible for a national from
that country to gain enough knowledge to replicate the functionality of
that egquipment in his home country? 1 doubt that such a person deing
any of the six functions listed in the “use technology” could replicate the
functionality as the OIG believes, In fact, T doubt that doing all six
functions would be any more successful. This is because the
manufacturer i1s going to supply the equipment purchaser with an
eperating manual, possibly a detailed parts diagram and enough
mstructions to do minor refurbishments on stte. But it is very undikely,
in my thesig, that the manuwfacturer would supply proprietary data that
would allow someone to make thew own. Without the CAD/CAM data,
sovree code and a detailed description of the sealed units and electronic
boards in the equipment, replication is not doable. 1 told the Interagency
Panel that President Dan Mote of the University of Maryland had agreed
te host a group of engineers and technicians to {est the theory and |
would personally witness the test. So {ar nothing has come of that offer
but my thesis is still on the table. I the functionality can be replicated, |
would label it as a “de-facta” export. | believe that the term “desmed
export” is so flawed by the “use of technology” definition with either “and”
or “or” that it has o be struck from the regulations.

What is the impact if only the “or” recommendation is
incorporated? Despite the assurances that this will not be a big deal, 1
and others think if will be. Several vears ago when  was leading NASA’s
efforts to get relief from the ITARs inclusion of research and
experimental spacecralt that was causing the universities great
problems. State asked us to get some data to support the impact that we
were articulating. So we identified the 129 universities that NASA
funded the previous year by $300,000 or more and did a random
comptiter identification of 36 of them-—{ifteen from the top third, twelve
from the middle third and nine from the bottom third in terms of NASA
dollars. In three sessions we conducted a telephone conference with
those 36 selected. We concluded that the universities fell into three
categories. The first category were universities who understood the ITAR
restrictions and penaliies and felt that they had the legal and
administrative resources to comply although at considerable expense,
{Three of those universities sent me a supplement that they had created
for this purpose. All werve different and I personally disagreed with at
least one part of each.}. The second category were uniiversities who
understood the burden of complying and elected to avoid the problem.

]



The final category were universitics who weren't even aware of ITAR and
may or may not have violated it

I would predict that universities will respond to the deemed export
rule change in a similar way. Their legal staff will advise them to be
conservative. Plus their security personnel will advise them to protect
instruction manuals and other CCL related data in response to the NIST
finding | mentioned earlier. One large university president at the
January 31 dinner stated that he estimated that his university would
have to install over a thousand key pad security locks. I universities
tried to use the “publicly available” exclusion, how would they ascertain
this? [ will not further elaborate on the impact on universities as I'm
sure they have done a more thorough job than I can. However, I do want
to want to speculate on the impact on funding entities in either
govertunent or industry. After all, that’s why GUIRR members felt they
represented voices that should be heard. 1 say speculate, because the
unpact on these funding entities is a secondary effect. When they
advertise a research opportunity, universities may elect to submit their
response using only personnel that are not subject to the EAR
{shunning the talent that is present in the large foreign student
population). Or they might intend to comply, if they win, by submitting
license applications for the personnel who would best do the research.
This would delay the research., Or they might submit a proposal that
inchaded the extra cost of obtaining licenses as well as the delay. In any
of the cases, the funding entities will find that they are getting less
research for the same funding. How universities will account for the
added securnity in their laboratories is unknown but none-the-less real.

Recommendations:

1. Bonot implement any of the QIG recommendations!

I fully recognize that there is great bureaucratic peril in failing to
embrace the recommendations of one’s OIG. Especially if the OlG is
carrying out a congressional mandate! However, the national origin and
the publishing associated recommendations can be easily and
successiully refuted. The only critical one is the “and” or "or” one
associated with the “use technology™ definition. Contrary to assertions
that this will not be a big deal, many of us think that it will be. It will
engender confusion, greater costs and, worst of all, less fundamental
rescarch-—the very kind of research that American wniversities have
produced over the vears that has provided many aspects of true National
Security. Howsever, my last recommendation offers a logical solution to
the “use technology” issue,

2. Bubstantally reduce the items on the CCL, Maybe “Dual Use” is a
term that has outlived its usefulness? There are {tems on the ITAR that
could conceivably have a civil use. On the other hand, any item on the
CCL that has a disturbing military concern should be classified on the
ITAR and the fact that it has a possible civil use should be incidental.




This recommendation should reduce export control administrative costs
and address the complaints of U 5. business that we have placed them at
any unfair global advantage.

3. _Lastly, I would eiminate the “deemed sxport” provision from the
EAR.

It is confusing as is “defense service” in the ITAR and will enly become
more of a conundrum because of the OIG review. If there is technology
on the CCL, and if there 1s a possibility of replication in an unfavored
country as I have mentioned earlier, I would describe that as a *de-facto”
export with the definition that is appropriate to the concern. [ would
gladly volunteer te help construct the appropriate wording,

I began this paper with the necessary disclaimer. As [ sit
here at my computer, I realize that [ have used largely layman
language to express my concerns. Some might say that my
paper 1s really a sermon with the requisite three points. To that
I would say—Amen.

The fact that vou put the OIG recommendations out for comment
before acting on them is commendable. I don’t fault vour OlG—they were
dealing with what was presented to them—instead | applaud them for
bringing the “deemed export” issue into the hght of day. Thank you for
the opportunity to express my comments as a GUIRR member in your
deliberations on the OIG recommendations.



From: Simon Swordy <s-swordyi@uchicago.edu>
o & NS

Teo: <scook@bis.doc.gov>

Date: S/19/2005 3:46:14 PM

Subject: Fwd: Comment on RINOG94-ADRY
Hello,

please find attached my comment letter

on RING694-AD2Y - "deemed-export” rule change
propossl. Please let me koow if there are problems
reading this attachment/ete.

sincercly,
Simon Swordy
University of Chicago



THE UNIVERSITY OF CHICAGO
THE ENsICO FERMI INSTITUTE
933 EASY 36TH STREET
CHICALGO, JLLINGIS 60637
Laboratory foy Astenphysicy TEL: F73732-7835
and Spoee Besearch FAX: 773762664
INTERNET: s-swordy@uchicago.cdu

May 1§, 2005
To whom it may concerm

This letter is in response to an advanced notice of proposed rulemaking by
the Department of Commerce, RIN (884-AD2Y9 entitled “Revision and
clarification of deemed export related regulatory reguiremenis” | am a
physics professor at the University of Chicago, engaged in experimental
research. I am deeply troubled by the proposed rule changes to make some
aspects of fundamental research at universities subject to “deemed export
controls.” The stated intent is to stop the transfer of sensitive technology to
foreign nationals. However, it is not at all clear that this proposed rule
change will do much to accoraplish that goal, but it is abundantly clear that
this proposed action will damage the ability of the research universities to do
business and compete in the world arena.

A significant proportion of the population of graduate students in the sclences
is foreign nationals. This is because the reputations of the 1.5, research
universities are very high: they are prabably the strongest part of the entire
scientific education system in the US, They could therefore be counted upon
to attract not just the brightest scientific students from the US., but alse
from abroad. This constant inflow of young, intelligent people has, since the
1850s, provided a fundamental research environment second (o none.

Since the more vestrictive visa practices wers introduced in 2001, the number
of foreign graduate students has declined, largely from the perception of the
.8, as being unfriendly and difficult te deal with. Most of these students
gither stayed at home vr went to Europe. This has been a net loss for the
U.S. over the last three o four years. This process will clearly become even
worse if rules requiring licenses for specific forsign students to be involved in
research are applied.

I do net arpue against the fact that the U.S. has certain technological assets
it should protect. The appropriate way to do this is by classification of the
items, which has a proves record of suceess.

Se, to me, this whole issue comes down to a question of balance., The
argument in faver of the new rule interpretation is that it will somehow
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make the U.S. more able to retain its critical technological superiority. This
seemns fairly speculative, considering the non-classified environment of most
universities. The argument against this new rule is far stronger, since ifs
implementation will inherently damage the strong fuwdamental research
environment which forms the basis for the development of these critical
technologies in the first place.

I sit writing this letter one block from the site of the first self sustaining
chain reaction, produced in the 19405 by Enrico Fermi and collaborators.
Ironically, if this proposed rule change had sxisted at that time, Fermi would
not have been allowed to use the equipment to do this without a Heense, since
he was from Italy, then an enemy of the U.S. This irony can be extended to
Edward Teller. who later produced the fusion nuclear weapon for the U5, As
Teller was born in Hungary, which at the time was part of the Sovier block,
he could never have managed in do this, if individuals horn in “problem”
countries were perceived as de facte threats. So, one might reasonably
conclude that the U.S. would not have become a leading nuclear power if the
inteliectual input of foreign-born nationals had been excluded.

The United States has much more 1o gain by eswouraging the best intellects
of the world to come to its shores, than by this proposed restrictive action,
which will implicitly define some as undesirable through new lcensing
requirernents. Especially because the rationale for this proposed action
seems to rest essentially on speculation.

Yours truly,

S oo

Simoen P Swordy
James Franck Professor
Pepartments of Physics
and Astronomy & Astrophysics,
Enrico Fermi Institute, and the College



From: "Wafus, Dawn” <dnafusi@essex.acuk>

Teo: <scook@bis.doe gov>
Date: 5/19/2005 1:53:23 PM
Subjectz Fwad: RIN (0694-AD29

{am a US citizen and a scholar working 1n a foreign university, A policy such as this would
ensure I NEVER returned. This policy would make 1t effectively impossible for foreign students
and scholars (0 come to the US, as 1 fail to see what ISN'T 4 potential dual-use technology.
Perhaps the makers of this law would like to ban the teaching of English to foreign citizens on
the grounds that it could help them understand their supposed 'enemy’. Knowledge cannot be
contained within national boundaries; perhaps the government should pay more atiention to what
people actually do with it University knowledge is not a commaodity and therefore should not be
treated as an ‘export'-this is an affront to everything universities have set put to achieve. This is a
foothardy policy that weuld impoverish American universities both intellectually and financially,
I is ary embarrassment and a shight on my citizenship.



From: "Stephen Vavasis” <vavasis@cs.comell.odw

Te: <seook@bis.doc.gov>
Date: S/19/2005 3:28:07 PM
Subject: Fwil: export regudations for training of foreign students RIN 0694-AD29

Dear Commerce Department Officer,

Please find a PDF attachments with owr comments on the proposed export
regudation of training of foreign students.

- Ken Birman, Charles Van Loan and Steve Vavasis



fepartment of Computer Science

? ’ TR 4130 Upson Hall
Cornell University Khace, WY 14283
Phone +1-607-2355-7318

Fax +1-587-255-4428
Home page hitpfiwww . cs.corneil.odul

May 17, 2005
To Whom It May Concern:

We are writing to express deep concern about proposed new regulations that will prevent
the traiming of certain foreign graduste students in some branches of compter science,
and in particular, in high-performance computing. The proposed regulations are
fundarpentally at odds with the atmosphere at a research university like Cornell in which
lectures, seminars and facilities are open to all students. More serious, the proposed
regulations would undermine 1.8, leadership and influence worldwide as we will now
explain.

Computer Science innovations are transforming the world, and fortonately, the United
States has a significant lead over the rest of the world in this exciting fisld. A substantial
portion of this leadership comes from immigrants who were trained at U5, universities,
The proposed regulations would threaten to shut off this pipeline of brainpower into the
LLS. to the point of threatening our lead in high-performance computing.

Allow us to provide two examples. Our colleague Keshav Pingali is a leader in software
for high-performance xystems. He holds an endowed professorship at Cornell, was s
Presidential Young Investigator, chiairs program conunitices for leading-edge scientific
conferences and has developed technologies adopted by large U.S. vendors (Intel, SGI)
as part of their high-performance programuming products. Professor Pingali, who is a
naturalized U.S. citizen, originally came to the U8, from India on an F-1 stadent visa to
study computer science at MIT, His PhD dissertation research was on an advanced
cornputer architecture knowa as a dataflow model.

Pre. Horst Simaon, a scientist on the statt of Lawrence Berkeley National Laboratory, ix
the director of the National Energy Research Scientific Computing Center (NERSC) and
is also the director of LBL s Computational Research Division. NERSC is the flagship
scientific computing facility for the Office of Sciencs in the U8, Dopartinent of Energy.
Az one of the largest facilities in the world devoted o providing computational resources
and expertise for basic scientific research, NERSC is a world leader in aceelerating
scientific discovery through computation. As the dircctor of NERSC, Dr. Simen is one
of the key individuals for foreseeing future directions in high-performance computing
and mattainiog the LS. strategic leadership in this arca.

. Simon, who is also a natoralized U.S. oitizen, originally came to the U8, from
Germany on an B3 student visa o study applied mathematics at Berkeley, His PhD



Bepartment of Compater Sciznce

L . ey b 4130 Upsan Hall
Cornell University fnaca, Y 14283
Phone +1-887-255.7318

Fax +1-807-255-4428
Home page hitpi/feww.cs.corasii.edu/

dissertation research was on computer algorithuns for S()E‘;’i!’ﬁ{ {inear equations that arise in
S &
}argewscaie COH’I}‘)I@X scientific pi'Oi)i(‘)l’IlS.

In both the case of Professor Pingali and Dr. Stmon, the proposed regulations could be
construed to apply to their PhD research topies. If those regulations had been in place at
the time of their PhD studies, perhaps they would have never immigrated in the first
place, which would clearly be to the great detriment of the ULS. effort in high-
performance computing.

The proposed regulations are presummably intended to enhance UK. national security.
Indeed, the spread of conventional and guclear weapons to hostile groups and nations is
generally acknowledged to be one of the most severe security threats facing our citizens
today. However, there is no evidence of g conncction between this security threat and the
training of foreign students in advanced computer science. On the contrary, the evidence
suggests that training foreign students in computer science makes the U8, more secure
by increasing U8, prestige and influence worldwide.

Yours trudy,

Kenneth B, Birman
Professor

{Charles F. Van Loan
Joseph . Ford Professer and Chair

Stephen A, Vavasis
Professor
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From: Mel Shochet <shochet@hep.uchicagn.edu>

To: <scookigbis.doc.gov>
Date: 5/20/2005 3:03:23 PM
Subjeci: Fwd: RIN 0694-AD29

Please see the attached letier.

Melvyn Shochet



THE UNIVERSITY OF CHICAGO
THE ENRICO FERMI INSTTTUTE
5640 30UTH ELLIS AVE
CHICAGO, TLLINOIS 60637

FRONE: 773-702-7440
FaX: 7737011914
shachai@ed{nchicago.edu
May 20, 2005

.5, Departent of Commerce
Washington, D.C.

Deear Brepartent of Commercs:

I am a professor at the University of Chicago whe does research in elementary particle phyvsics. |
am concerned about the proposed changes in the “deemed export” regulations. ¥f enacted, they
will significantly detract from the world-wide effort 4o understand matter, energy, space and time
at the deepest level

My research s currently carried out al the Departinent of Energy’s Fermi National Accelerator
Laboratory, The plamning, construction, and operation of the massive experumental detectors are
carried out and financially supported by a collaboration of seientists from North Americs,
Burope, and Asiz. The apparatus we design and build is at the cutting edge of technology. As
such, we use bigh speed digital computers, fast oscilloscopes, and state-ofthe-art electronic
design tools. My students, postdocs, and | bave bnult here at the University of Chicago very
sophisticated electronics systems that have won awards from U.S. electronics firms. Many of
these younyg scwentists have been nationals of other countries, including China. Thewr very
creative work led to muportant immovations that were then used by others 1o the VLS. They later
applied their acquired skalls to challenges in acadenua and in the private sector i the UK
Requiring a license for cach of these people would make #t muoch more difficult for me to attract
the brightest minds (o oy laboratory and thus significantly decrease the ability of my group fo
answer deep questions about the working of our universe.

Beyond my own laboratory, there is another isswe that 1s quite waportant. The lughest priorny
scientific factlity i the mediun timescale for the U8, Departinent of Encrgy as stated by the
Secretary of Energy is a very high energy electron-positron linear colhider in the UR. Sucha
facility is extremely costly and would require significant financial contribations from many
foreign governments if it is to be realized. The proposed changes in the “decmed export”
regulations would appreciably add to the perception abroad that the atrnosphere in the U5, 18
hestel to international collaboration in science and consequently that the United States should not
hest major international projects.

Furge vou 1o reject the proposed changes m the regulations.

Sineerely yours,
rz/&;«u/;.,gwd?&

Mebvvny J. Shochet
Kersten Instinguushed Servics Professor of Physics



From: Johnson Roger <pugsmithjr@yahoo.com™

To: <publiccommentsi@bis.doc.gov>
Date: S720/2005 11:24:22 PM
Subject: RIN 0694-A1029

§ object 1o the above regulation proposal which
impedes seientific and technology development in the
Linited States which relies in part on foreign students
in our univerisities. Alse, the rele applics uncvenly

to different countries. An East Indian would have to
obtain a license while a Saudi would not. Saudis are
the ones who manped the planes in the 9/11 incident in
Mew York.

There would be no consistent sense or application of
this rule and more importantly it would degrade our
Jearning institutions by further discouraging foreign
students from coming o the United States.

Roger Johnson

111 Pickwick Lane
Oak Ridge TN 37830
pugsmithjr@yshoo.com

Yahoo! Mail
Stay connected, organtzed, and protected. Take the toun
hitp:/Aour.mail yahoo.com/matltour htmd



AN HOKORBS UNBIVYERSITY K MARYLANGD

Tt Graduate School
Oftice of the Dean and
Viee Provost for Research & Planning

May 23, 2008 o

of Marviand, Baitimare County

top Circle
.S, Departinent of Commerce, Beltinare. Maryiang 23250
Rureau of Indusiry and Secunty,

Regulatory Policy Division,

14th & Pennsylvama Avenue, NW, Room 27035,
Washingten, DO 20230,

ATTH: RIN D694-AD29,

www b ey

RE: Revision and Clanification of Deemed Export Related Reguolatory
Pequirements

Ladies and Gentlemen:

The March 31, 2004 report of the Department of Commerce Inspector General (IG),
Deemed Export Controls May Not Stop the Transfer of Sensitive Technolagy (o Foveign
Nationals in the US. (IPE-16176), contains recommendations which will have a severe
and detrimental impact on research universities such as the University of Marvland,
Baltimore County (UMBC). In particular, the emphasis on “deemed exports” (defined ag
the release of controlled technology or tec hnical data that conveys mformation o a
forergn entity or individual i the U8, will bu unduly burdensone dﬂd inpossibly
probiematic in practice.

The mmost serious issue is the concept of the “use” of Export Admunusiration Regulations
(EAR) controlled equipment by foreign nationals at universities under the fundamental
research exemption. UMBC, like most universities, interprets the ase of controlled
cquipment for fundamental research as exempt under the AR fimdamental research
cxemption. However, the Commerce 1G advocates that “technology relating to controtled
equipment—regardless of how use s defined—is subject to the deemed expornt provisions
even if the research being conducted with that equipment is fundamental.”

{Inder the Comoerce wierpretation, our many fundamental research projects will require
determinations of the need for deemed export licenses in order for our foreipn students,
faculty, technicians, and other research staff to work on these projects. Complex security
procedures will have o be developed and implemented to ehsare that non-licensed ‘
foreign faculty and students will not have access to controlled equipment. Moreover,
substantial and vwnaffordable wnvestment 1o staff and resowrces will be roquired to monitor
the research equipment available on campus that may be subjoct o deaned export
controls. Many Hems routinely used in umiversity research, for e\a?nmu GPS equipment
and fermenters, are mcluded in the contmﬂui list



The Commerce IG interpretation all but eliminates the EAR Amdameuntal research
exemption, IUwill grind much university research to an effective hall, as well as
compelling discrimimatory treatment of foretgn nationals on camapus. The enforcement
burden on universities would be enormous and would provide for a disparate impact
since others, like retailers, sell controlled equipment without such constraints.

The report also discusses the EAR education exemption for information released in
catalog courses and associated teaching laboratories as potentially allowing release of
controlied techoology to foreign nationals. However, without this exemption universities
would have to exclude foreign students and faculty from many science and technology
courses unless burdensome and expensive securtly procedures are put into place to
control the subjects taught and persons given entry indo classrooms and teaching
laboratories.

The result of the adoption and mplementation of the Comrserce 1G interpretation would
cripple the teaching and research at many wniversities hike UMBC who would be faced
with implementing expensive and administratively complex security procedures
regulating access of foreign nationals o classrooms and laboratonies. More generally, but
also more importantly, this Commerce IG interpretation would severely linut the
diversity and richpess of 1.5, higher education and threaten our nation’s leadership
position in the condact of world class research and teaching.
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Reott A, Bass, Ph.D.
Dean of the Graduate School and
Yice Provost for Research & Planning

oo Dir. Freemsan A. Hrabowska, 1
Dir, Arthur Johnson
David Gleason, Bsyg.



Office of the Vice President for Bessarch
Unpversity of Circinnati
PO Box 670683

Cincinnat:, OH 452670663

UNIVERSITY OF

@ ® ® 250 Heaith Professions Building
€ EﬂCEE %nmt’é Phone {513} 558-3024
Fax {513} 556-054¢%

May 23, 2005

U.8. Department of Commaerce
Bureau of Industry and Security
Regulatory Policy Division

14" and Pennsylvania Avenue, NW
Room 27056

Washington, DO 20230

Re: RIN 068-AD29

To Whom | May Concerry

This staternent submilted on behalf of the University of Cincinnati (UC) addresses the Department
of Commerce {[30C) Bureau of Industry and Security (BIS) advance notice of proposed rulemaking

regarding proposed revision and dlarification of deemed export related regulatory requirements,
published in the Federal Reygister on March 28, 2005.

UC iz one of the nation’s {op research universities conducting federally-funded research awarded
by science agencies primarily on the basis of merit. Our faculty and students regularly publish their
research results in prestigious national and international scholarly journals. Further, we are
compliant with federal export controls rules although most of our research is exempt under the
fundamenial research exception.

Our interests and those of the entire university communily are in a workable export controls regime
that imposes limited regulatory requirements o protect national interests reasonably balanced with
the free expression of ideas, open commerce and trade, and international cooperation. The DoC
Inspector General {IG) recommendations fall to support a reasonable balance.

The 1G recommendations would clearly lead o an expansion of the desmed export program,
though no compelling evidence has been shown that necessifates an expansion of the current
program to protect the interests of the United States. In fact, BIS indicates that it denies only 1 %
of the requesled deemed export licenses under the current system.

We believe that the burden is on DoC o show that there 5 a compelling interest in reforming the
current export confrol regime by implementing the 1G recommendations.  Thus far, BIS has
requested statistics from the academic community to justify rejecting the expansion of the deemed
export regime rather than placing the burden squarely upon the governmaeant to show how these
recommendations would benefit the country without harming the nation’s scientific enterprise.

An affirmative action/eqgual opporiuaiy instituiion



Two of the recommendalions from the 1G report would particularly affect research universities. The
first 13 recommendation of greal concern o us would alter the definition of use technology in
determining deemed exporis.  In addition, we are concerned that difficulties in recruiting and
retaining foreign facully and graduate students will be exacarbated by the IG recommendation that
would categorize a foreign national by country of birth rather than current citizenship status.

We find the 1G's recommendation to change the definition of use technology to be directly
opposite of the intent of the current definition. The IG proposes that the conduct of any one
of the items in the current definition of a deemed export of use technology {operation,
instaliation, maintenance, repair, overhaul and refurbishing) is the equivalent of exporting
the technology. We strongly disagree and support the current definition, in which all the
actions must be taken togsther to constitute “use.”

Furthermore, we do not support the 1G’s recommendation that country of origin should be
determined on the basis of a foreign national's place of birth instead of by the most recent
country of citizenship. With regard o universities, foreign faculty and graduate students are
subject to considerable security processes, such as visa clearance, prior {o beginning work or
study in U.3. labs. These safeguards have proven to be adequate to protect the U.3. from any
pussible damaging export of technology. Expansion of deemed exports based on the 1G
recommendation would treat as polential enemies those legitimate scientists in our labs who have
already been subject to mulliple securily reviews and who are residents of countries that have not
been deamed a seourity risk o the UG,

Based on these concerns, UC recommends that DoC:

«  Withhold reforms o the current system of license requirements for use of export-controlled
equipment in university basic research;

= Clear international students and post docs for accass to controlled equipment when their
visas are issued such thal admission to university academic programs is coupled with
access te use of export controlled equipment; and

«  Continue to consider citizenship status, not country of birth, for purposes of export controls.

Asg the 15 recommendations are considerad further, we hope that DoC will take the proper steps to
fully and publicly evaluate the impact and necessity of export control reform.

Thank you for this opportunity to comment on the DoC K5 recommendations.
Sincersly,

sandra 1. Degen, PhD
Acting Vice President for Research




Lollege of Medicine

Depariment of Surgery

UNIVERSITY OF . University of Cincinnati Medical Center

® 7'31 L‘\?i’\e 2 babin Way
Cincinnati e
Cingtns ':atl QH 45267-0558

Phane (513} ¢
Fax {513}

May 23, 2003

0.5, Departent of Commerce
Bureau of Industry and Security
Begulatory Policy Division

14% and Pennsylvania Avenue, NW
Room 2763

Washington, 3O 28230

Re: RIN 069-ADIG

To Wheen B May Concere

This statement submitied on behalf of the University of Cincinnati (UC) addresses the Department of
Coramerce (Do)} Bureau of industry and Security {BIS) advance notice of proposed rolemaking

regarding proposed revision and clarification of deemed export related regulatory regeirements, puhiished
i1 the Federal Register on March 28, 2005,

UC s one of the nation’s top resvarch universities conducting federally-funded research awarded by
science agencies primarily on the basis of merit. Our facully and students regularly publish their rescarch
results o prestigions national and interpational scholarly journals. Further, we are compliant with federal
export controls rules although most of our research 15 exempt under the fuondamenial rescarch exception.

Our mterests and those of the entire university communily are in a workable export conirols regime that
imposes limited regelatory requirements to prodent national nterests reasonably balanced with the free
expression of ideas, open comumerce and trade, and international cooperation. The DoC Inspector General
(G recommendations fail to support a reasonable balance.

Yhe 7 recounmendations wouald clearly fead 1o an expanston of the deemed export program, though no
compelling evidence has been shown that necessitates an expansion of tbe current program o protect the
interests of the United Sates. In fact, BIS indicates that # denies ondy 1 % of the requested deemed
export licenses under the currest sysiom.

We believe that the burden is on Do to show that there is a compelling iiterest in reforming the corrent
export control regime by boplementing the 1G recommendations. Thus far, BIS has requested statistios
fronm the academic community to justify rejecting the expansion of the deemed export regime rather than
placing the burden squarely upon the government to show how these reconwsendations would benefit the
country without barming the natiat’s scientific enterprise.

Two of the recommendations from the 1G report would particularly affect research universities. The first
1G recommendation of great concermn to us would alier the definition of use teehnology in determining
deemed exports, In addition, we are concerned that difficulties m recruiting and retaining foreign faculty
and graduate stodents will be exacerbated by the G reconumendation that would categorize 3 foreign
national by country of birth rather than current citizenship statas,

Fatient Care - Edis
Arraffirma
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LA, Department of Conunerce
Bareau of Industry and Security
Regolatory Policy Division

Re: RIN 069-A128

May 23, 2005

Page two

We find the 1G's reconomendation to change the definition of use techoology 1o be directly opposite of the
intent of the current definition. The KG proposes that the conduct of any ove of the ftens in the current
definition of a desmed export of use technology (operation, nstallation, maintenance, repair, overhaol
and refurbishing) is the eqaivalent of exporting the technology. We strongly disagree and support the
carrent definition, in which all the actions must be taken together to constitute “use”

Furthermore, we do not sapport the 13's reconunendation that country of origin should be determined on
the basis of a foreign national’s place of bisth instead of by the most recent country of citizenship. With
regard to universities, foreign faculty and graduate students are sabject to considerable secunity processes,
such as visa clearance, prior 1o heginning work or study in 1.8, labs. These safeguards bave proven to be
adequate to prodect the U5, fron any possible damaging export of technology. Expansion of deemed
cxports based o the IG recommendation would freat as potential enemies those logitimate sciontists in
our {abs who have already been subject to multiple security reviews and who are residents of countries
that have not been deemed a security risk o the LS,

Based on these concerns, UC recommends that DoC:

»  Withhold reforms to the current system of Hicense regquirements for use of exprt-controlled
equipment 1 university basic research;

& Clear infernational students and post docs for access to controlied equipment when their visas are
issued such that admission to university academic programs is coupled with access 1o use of
export controlled cquipment; and

#  {ontinue o consider citizenship status, not coundry of birth, for purposes of export controls.

As the 10 reconunendations are considered funther, we hope that DoC will take the proper steps to fully
and publicly evaluate the inpact and necessity of export control reform.

Thank vou for this opportanity to comment on the DoC G recommendations.

Sincerely,
4 fmm £ ‘T.,\,WW
§ ;' - }

eifrey B, Matthews, MLD., F.ACS
Chistian R. Holmes Professor
Chairman, Department of Surgery

University of Cincinnati

SBMsw



Genome Research Institule
Depariment of Peychiatry-North
Ohesily Research Center

2170 East Galbraith Road
Cinclnriati OH 48237

Phone: 513-558-8648

UMNIVERSITY OF : Fax: 5135588656
Cali:  513-B07-0704
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May 23, 2005

LS. Department of Commerce
Bureau of industry and Security
Regulatory Policy Division

14" and Permsylvania Avenue, NW
Room 2705

Washington, DG 20230

Re: RIN 068-AD25

To Whom it May Concerm

This staternent submiited on behalf of the University of Cincinnati (UC) addresses the Department of
Commerce (Do) Bureau of industry and Security (BIS) advance notice of proposed rulermaking

regarding proposed revision and clarification of deemed export related requlatory requirements,
published in the Federal Register on March 28, 2005.

UC 1 one of the nation's top research universities conducting federally-funded research awarded by
science agencies primarily on the basis of merit, Our facully and students regularly publish their
research results in prestigious national and international scholarly joumals. Further, we are compliant
with federal export controls rules although most of owr research is exempt under the fundamental
research exception, '

O inferests and those of the entire undversity cormmunily are in a workable export controls regime
that imposes limiled regulatory requirements (o protect national interests reasonably halanced with
the free expression of ideas, open commerce and frade, and international cooperation. The DoC
Inspector General (1G) recommendations fail fo support a reasonable balance.

The 1G recommendations would clearly lead to an expansion of the deemed export program, though
no compelling evidence has been shown that necessitales an expansion of the cumrent program fo
protect the interests of the United States.  In fach, BIS indicates that it denies only 1 % of the
requestad deemed export licenses under the current system.

We believe that the burden is on DoC 1o show that thera is a compeliing interest in reforming the
curent export controb regime by implementing the G recommendations.  Thus far, BIS has
requested statistics rom the academic community 1o justify rejecting the expansion of the deemead
axpart regime rather than placing the burden squarely upon the government {o show how these
reconmendations would benefit the country without harming the natior’s scientific enterprise.
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Two of the recommendations from the G report would padicularly affect research universities. The
first IG recommendation of greal concem o us would aller the definition of use technology in
determining deemed exporis. In addiion, we are concerned that difficulties in recruiling and retaining
foreign facully and graduate students will be exacerbated by the IG recormmendation that woudd
sategorize a forelgn national by country of birth rather than current citizenship status.

We find the I3's recommendation o change the definition of use lechnology 1o be directly opposite of
the infent of the curent definilion. The 1G proposes that the conduct of any one of the items in the
current definition of a deemed export of use lechnology {operation, installalion, maintenance, repair,
overhaul and refurbishing) is the equivalent of exporting the technology. We strongly disagree and
support the current definition, in which all the actions must be taken fogether to constitule "use.”

Furthermore, we do not support the [G's recommendation that country of origin should be determined
on the basis of & forsign national's place of hirth instead of by the most recent country of citizenship.
With regard 1o universities, foreign facully and graduate students are subject 1o considerable security
processes, such as visa clearance, prior 10 beginning work or study in U.S. labs. These safequards
have proven 0 be adequale to prolect the LS. from any possible damaging export of tlechnology.
Expansion of desmed exports based on the 1G recommendation would treat as polential enemies
those legitimate sclentists in our labs who have already been subject to muitiple security reviews and
whao are residents of countries that have not been deemed a security risk o the U5,

Based on these concems, UC recommends that Dol
+  Withhold reforrns to the current systern of license requirements for use of export-controlied
squipment in universily basic researchy
s Clear infernational students and post docs for access o conlrolled equipment when their
visas are issued such that admission to universily academic programs is coupled with access
o use of export controlled equipment; and
= Continue fo consider citizenship status, not country of birth, for purposes of export controls,

As the 1G recomimendations are considered further, we hope that DoC will lake the proper steps
fully and publicly evaluate the impact and necessity of export controf reform.

Thank you for this opportunity to comment on the DoC G recommendations.
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Undatibias H. Tschoep, MD. A
Associate Professor
Department of Paychiatry, Obesity Ressarch Center



From: Raj Singh <Raj Singh@uc.edu>

Ta: <scook@bis.doc.gov>
Date: 372372005 §19:03 PM
Subject: RIN 0694-A1329

Please find attached my response to the proposed changes by DoC.

Raj M. Singh, Sc.Ib.

Herman Schneider Professor of Materials Engineering
Department of Chemical and Materials Engincering
Umiversity of Cincinmatt

501 B-BEagneering Research Center

P03 Box 210012 (skip this for express mail}
Cincinnati, (41 45221-0012

Voice: ($13) 556-3172
FAX: (313)556-3773

email: Raj. Singhiguc.edu



Cotlege of Englneering
Chemical snd Matarials Enginsaring

UNIVERSITY OF Materisls Sclence and Enginsering Progrem

University of Cncinmarn

% k] @
PO Box 230012

3 g E(:H Enﬁ g Cincinaaty, O 45221-0012
437 Rivodes Hall

Phone (513} 556-3066
Fax {313} 5565-256Q

May 23, 2005

ULS. Departnient of Commerce
Bureaun of fndustry and Secarity
Regulatory Policy Division

14" and Pennsylvania Avenue, NW
Ko 2705

Washaagton, DO 202340

Re: RIN 069-AD29

Yo Whom B May Concern:

Aa a faculty at the University of Cincinnati (UC) [ am conserned by the Department of
Commerce {DoC) Bureae of Industry and Security (BIS) advance notice of proposed rolemaking

regarding proposed reviston and clarification of deemed export related regulatory reguirements,
published in the Federal Register on March 28, 2005,

UC is one of the nation’s top research universities conducting federally-funded research awarded
by science agencies primarily on the basis of merit. Our facelty and students regularly publish
their research results in prestigious national andd international scholarly journals. Further, we are
comphiant with federal export controls rules although most of our research is exempt under the
fundamental research exception,

Our uderests and those of the entire univessity community are in a workable export contrels
regime that imposes lunited regulatory requuirements 1o profect national interests reasonably
batanced with the free expression of ideas, open commerce and frade, and international
sooperation. The DoC Inspector General (KG) recommendations fail to support a reasonable
balance.

The 1G reconunendations would clearly lead to an expansion of the deemed export program,
though no compelling evidence has been shown that necessitates an expansion of the current
program 1o protect the interests of the United States. 1o fact, BIS indicates that it denies only 1
% of the reguested deemed export heenses under the current system.

We believe that the burden 1s on Do to show that there is a compelling intorest in reforming the

current export controd regime by implementing the §G recommendations. Thus fae, BIS has
requested statistics from the academic comapnmity 1o justify rejocting the expansion of the



deemed export regime rather than placing the burden squarely upon the government to show how
g & ] g

these recomuendations would benefit the country without harming the nation’s scientific

enterprise.

Two of the recommendations from the G report would particularly affect research universities.
The first IG recommendation of great coneern 1o us would alter the definition of ase wechnology
in determining deemed exports. In addition, we are concerned that difficulties in recruiting and
retaining foreign facolty and graduate students will be exacerbated by the 1G recommenddation
that would categorive a foreign national by country of birth rather than current citizenship status.

We find the IG°s recomynendation to change the definition of use techuology 10 be duectly
oppostie of the mtent of the curvent definition. The 1G proposes that the conduct of any one of
the itemns in the current definition of a deemed export of use technology {operation, instaliation,
maintenance, repair, overhaud and refurhishing) is the equivalent of exporting the technology.
We strongly disagres and support the current definition, in which all the actions must be taken
together (o constitule “use.”

Furthermore, we do not support the IQ’s reconunendation that country of origin should be
determined on the basis of a foreign national’s place of birth instead of by the most recent
country of citizenship. With regard to universities, foreign faculty and gradoate students are
subject to considerable secority processes, such as visa clearance, prior to beginning work or
study in U8, fabs. These safeguards have proven 1o be adeguate to protect the ULS. from any
possible damaging export of technology. Fxpansion of decmed exports based on the 13
recommendation would treat as potential enemies those legitimate seientists in our labs who have
already been subject to maultiple secarity reviews and who are residents of countries that bave not
been deemed a security risk o the ULS,

Based on these concerns, I at UL recommend that DoC:

= Withhold reforms to the carrent system of license requirements for use of export-
controlled cquipment in untversity basic research:

e (Clear international students and post docs for acoess to controlled eguipment when their
visas are issusd such that admission to university academic programs 15 coupled with
gecess o use of expart controlled equipment; and

e {ontinue fo consider citizenship status, not country of birth, for purposes of export
controls.

As the 10 reconunendations are considered further, 1 hope that DoC will take the proper steps to
fully and publicly evaluate the impact and necessity of export control reform.

Thank you for this opportunity to comment on the DoC IG reconunendations,
Sincesely,

Raj N. Singh

Professor of Materials Engincering

Ustversity of Cineinnati
Cincinnaty, OH 452210012



From: Alice Filmer <fiimer@express.cites.uine.edu>

To: <scook@@his.doc.gov>
Bate: S232008 12120 PM
Subjeet: RIN 0694-A02%

To whom it may concern:

Please put me on record as opposing the BIN proposed regulation
requiring export licenses for international students in the US who

work with new / high-technology. The current safeguards that are
already being enforced are adequate 1o sereen for domestic security
purposes. To impose further restrictions on our international

students would be an unnecessary hardship on them and would threaten
the enormous contribution that international students offer in the
academic experience of those of us who are US citizens like myself.

Sincerely,

Alice Filmer, Phid Candidate

Institute of Communications Research
University of Iinots, Urbana-Champaign
228 Gregory Hall, MC-463

810 South Wright 5t

Urbana, 1L 61801

{217y 333-1349

filmeri@uiuc.edu



Frou: "Howley, Heather A" <habowley@cazenovia.eduw>

To: <scooki@bis.doc.gov> ’
Date: §/23/2005 12:01:06 PM
Subject: CRIN 0694-AD2097

1 am greatly opposed to any regulation that would force certain
international students in certain majors to apply for an export license
before being able to participate in certain classroom activities, such

as Jooking through high-end microscopes. § am also greatly opposed to
singling owt students or individuals from Ching, Coba, India, Iran,

fraq, srael, Libya, Morth Korea, Pakistan, Russia, Sudan, and Syria.
Requiring students to receive special docomentation from the government
is un-democratic. It creates an atmosphere of hostility and suspicion.
By encouraging students, from all countries, to study in the United
States, we have greater potential 10 open the world (o democratic ideals
and practices. These proposed regulations thwart that goal.

Heather A Howley PhD

Assistant Professor, Communication
Communication Studies

Advisor, The Cuad

Cazenovia College

Cazenovia, MY, 13035

{315) 655-7325

hahowley(@cazenovia.edu



From: “Tames C. Mulloy” <James Mulloy@cchme.org>

Ta: <scook@bis.doe.govy
Drate: 512372005 2:19:47 PM
Subject: RIN 00694-A129

May 23, 2005

U, Bepartinent of Commerce
Burean of Industry and Security
Regilatory Policy Division

f4th and Peunsylvania Avenue, NW
Room 2705

Washington, DO 20230

Re: RIN 069-A029

To Whom It May Concerny:

This statement submitted on behalf of the University of Cincinnati (U

addresses the Department of Commerce (Do} Burean of Industry and Security

{BIS) advance notice of proposed rulemaking regarding proposed revision and
clarification of deemed export related regulatory requirements, published in
the Federal Register on March 28, 2005,

LIC 15 one of the nation's top research universities conducting
tederally-funded reszarch awarded by science agencies privaarily on the basis
of merit. Our faculty and students regularly publish their research results

in prestigious national and international scholarly journals. Further, we

are compliant with federal export controls rules although most of our
research is exempt under the fundamental research exception.

Crur interests and those of the entire university community are in a workable
export coptrols regime that imposes Bmited regulatory requirements to
protect national interests reasonably balanced with the free expression of
ideas, open comnmerce and trade, and international cooperation. The DoC
Inspector General (1G) recommendations fail 1o support a reasonable balance.



The I recommendations would clearly lead 10 an expansion of the deemed
expost program, though no compelling evidence has been shown that
necessitates an expansion of the current program 1o protect the inferests of
the United States. In fact, BIS indicates that it denies only 1 % of the
requested deemed expor licenses under the cwrrent syster.

We believe that the burden is on DoC to show that there is a compelling
interest in reforming the current export control regime by implementing the
1G yecommendations. Thus far, BIS has requested statistics from the
academic community to justify rejecting the expansion of the deemed export
regime rather than placing the burden squarely upon the government to show
how these recommendations would benefit the country without harming the
nation's scientific exterprise.

Two of the recommendations from the [G report would particularly affect
research universities. The first 15 recomumendation of great concern 1o us
would alier the definition of use technology in determining deemed exports.
In addition, we are concerned that difficulties in recruiling and retaining
foreign faculty and graduate students will be exacerbaied by the IG
recommendation that would categorize a foreign national by country of birth
rather than current citizenship status,

We tind the IG's recommandation to change the definition of use technology
to be directly opposite of the intent of the cwrrent definition. The IG
proposes that the conduct of any one of the items in the current definition

of a deemed export of use technology (operation, installation, maintenance,
repair, overhaul and refurbishing) is the equivalent of exporting the
technology. We strongly disagree and support the current definition, in
which all the actions must be taken together to constitute use ?

Furthermore, we do not support the 1Gs recommendation that country of
origin should be determined on the basis of a foreign national’s place of
birth instead of by the most recent country of citizenship., With regard to
urniversities, foreign faculty and graduate students are subject to
constderable security processes, such as visa clearanee, prior to beghming
work or study in 1.5 labs., These safeguards bave proven to be adequate 1o
protect the ULS. frow any possible damaging export of technology. Expansion
of deemned exports based on the IG recommendation would treat as potential
enemies those legitimate scientists in our labs who have already been
subject to multiple scearity reviews and who are residents of countries that
have not besn deersed a security risk to the U8



Based on these concerns, UL recommends that DoC:

.\/ p

* Withhold reforms to the current system of license requirements for use of
export-controlled equiprment in university basic researchy

'\, /

.
"V

¥ Clear international students and post does for aceess (o controlled
equipment when their visas are issued such that admission to university
academic programs is coupled with access to use of export controlled

- equipinent; and

VRV

v

> * Continue to consider citizenship status, not country of birth, for purposes
- of export controls.

vy

As the I recommendations are considered further, we hope that DoC will take
the proper steps to fully and publicly evaluate the impact and neceasity of
export control reform.

Thank you for this opportunity 10 comment on the Dol I recommendations.

Sincerely,

Famaes O, Mulloy, Phuil

Assiatant Professor

Cincinnati Children's Hospital Medical Center
Division of Experimental Hematology

Stem Cell Brology Program

3333 Bumet Ave.

Mait Location 7013

TCHRE 7529

Cincinnati OH 43229

{S13¥-636-1844 office

{5133-636-3471 fab

{5133-636-3768 fax

James.Mullovi@echme.org
i;mp:./'/www.cim:innaiichildrens.0rg./'researchfdivfexpwhemawiOgy/iabs.fsl'efm’mu?
HeXY



From: *Shata, Mohamed (shatamt)” <shatanu@UCMAIL UC EDU>

To: <seook@his.doe.gov>

Dates §/23/2005 12:06:13 PM

Subject: [Docket Mot Do, no. 030316075-5075-01 LIFR Doc: 05-060537];Page
15607-1360%]; Export admnmu atio

May 23, 2005

LS. Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division

14th and Pennsylvania Avenue, NW
Room 2705

Washington, 13 20230
Re: RIN 060-A10%
To Whom It May Concerne

This statement submitted on behaltf of the University of Cincinnati (UC)
addresses the Department of Commerce (Do() Bureau of Induatry and ‘sdcumty
(BIS) advance notice of proposed rulemaking regarding proposed revision and
clarification of deemed export related T%;HI&{OYV mqmrgmmts published in
the Federal Register on March 28, 2005,

UC 15 one of the nation's top research universities conducting
federally-funded research awarded by science agencies primarily on the basis
of merit. Owr faculty and students regularly publish their research results

in prestigious national and international scholarly journals. Further, we

are compliant with federal export controls rules although most of our
research 15 exempt under the fundamental research exception.

Our interests and those of the entire university community are in a workable
export constrols regime that imposes Hmited regulatory requirements to
protect national interests reasonably balanced with the free expression of



ideas, open commerce and trade, and international cooperation. The Do

Inspector General {1G) recommendations fail to support a reasonable balance.

The G recommendations would clearly lead to an expansion of the deemed
export program, though no compelling evidence bhas been shown that
necessitates an expansion of the current program 10 protect the interests of
the Untted States. In fact, BIN indicates that it denies only 1 % of the
requested deemed export Heenses under the current system.

We believe that the burden is on Do o show that there is a compelling
interest in reforming the current export control regime by implementing the
1G recommendations. Thus far, BIN has requested statistics from the
academic community to justify rejecting the expansion of the deemed export
regime rather than placing the burden squarely opon the government to show
how these recommendations would benefit the country without harming the
nation's scigntific enterprise.

Two of the recommendations from the 1G report would particularly affect
research universities. The first 16 recommendation of great concern to us
would alter the definition of use technology in determining deemed exports.
fn addition, we are concerned that difficulties mn recruifing and relaining
foreign faculty and graduate stodents will be exacerbated by the 1G
recommendation that would categorize a foreign national by country of hirth
rather than current citizenship status.

We tind the IG' recommendation to change the definition of use technology
to be directly opposiie of the intent of the current definition. The IG
propeses that the condoct of any one of the flems in the current definition
of a deemzd export of use technology (operation, mstallation, maintenance,
repair, overhaul and refurbishing) is the equivalent of exporting the
technology. We strongly disagres and sopport the current definition, in
which all the actions must be taken together 1o constifute "use.”

Furthermore, we do not support the 1G's recommendation that country of
origin should be determined on the basis of a foreign national’s place of
birth instead of by the most recent country of citizenship. With regard (o
urgversities, foreign faculty and graduate students are subject to
considerable secawily processes, such as visa clearance, prior to beginning
work or stady in U8, labs, These safegnards have proven to bhe adequate to

protect the LLS. fron any possible damaging export of technology. Expansion

of deemed exports based on the {G recommendation wonld treat as potential
enemies those legitimate scientists in our labs who have already been
subject to multiple security reviews and who are residents of countries that
have not been deemed a security risk {o the 115,



Based on these concerns, UC recommends that DoC:

* Withhold reforms to the current system of license requirements for
use of export-conirolled equipment in university basic research;

* Clear international students and post docs for access to

controlled equipment when their visas are issued such that admission to
university acadenic programs is coupled with acceas to use of export
controlled equipment; and

* Continue to consider citizenship status, not country of birth, for
prarposes of export controls.

As the G recommendations are considered further, we hope that Do(C will take
the proper steps to fully and publicly evaluate the impact and necessity of
export control reform.

Thank vou for this opportunity to comment on the DoC IG recommendations.

Swerely,

M. Tarck Shata, MDD, Phid

Associate Profl

Viral Immunology Laboratory, MSB 6360
Department of {nternal Medicine
rivision of Digestive Diseases.

231 Albert B, Rabin Way

University of Cincinnati Medical Center
PO Box 670595

Cincinnati, OH 43267-0593

Tel: (513) 5586110

Fax: {513) 558-1744



Pero (513) 269-0693

Email: mobamed shata@uoc.edu



Fropu: WNova Starr <tanishawaggoneri@gmail.com™>

To: <publiccomments@bis.doc.gov>
Date: 5/23/2005 1:13:11 AM
Subject: RIN 0694-A102

These new regulations that are being implementad to lunder the
education of forcign students in the US are appalling. Hindering
edacation will not cure the security problems that this nation has.
International students will leave US institutions and take their
knowledge an creativity elsewhere. I they had a dream to complete
their education in the US they may become bitter, and in decades to
come they may become real security threats,

Please stop all of this exessicve nonsense with the excuse of national
security. You have disrupted the lives and dreams of cnough people
already. Doing this without the permission and blessing of the
Ametican people is a disgrace {0 freedom and democracy. Please, feave
the students alone.
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May 24, 2005

United States Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division

14" & Pennsylvania Avenue, NW
Room 2705

Washington, D.C. 20230

ATTEN: BN 0694-A1329

Re: RIN (694-AD29
Revision and Clarification of Deemed Export Related Regulatory Requirements

We have the following comunents regarding the revisions to the EAR sugpested
it the Federal Regis tei Vol 70, No. 58 March 28, 2004 (pp 15607-15609).

1) Definition of “Use” Technology:

_l

Cominerce proposes bo change “and“ to © in the definition of “use” in
2 £

EAR Sec. 7721,

This seems rational; but we have concerns about how this definition might
be interpreted where the word ™ use” 15 applied. Itis our understanding
that the intention of Commerce is to darify what is controlled as a deemed

export, and not to modify the controls under the re gulations for the use -
as such - of the aqmpment Care should be taken by Commerce in the
application of the word "use” inthe funiwt of deemed exports that it does
oot put under EAR control, for exam; e, the simple use of equipment
where the operation is merely to push a button and the operator does not
by that action obtain any ¢ ontrolled information related to the e equipment
bein g operated.

The regulations should darify that the Department of Commerce does
not wnmder the transfer of controlled equipment to a foreign national

in of itself to be a deemed evpart of controlled technology, as stated

in the advisory opirdon letter dated December 6, 2004, hv Alexander K.
Lopes, Jr., Director, Deemed Exports and Electromic Division, Office of
National Secuﬂ’w and Technology Transfer Controls Division, Bureau of
Industry and Eaecunt) .

We also have strong concerns about how the definition of “use” might be
used in defining what information is controlled under the EAR. Wv
believe that it would be extr emely impractical and unnecessary to the



objectives of the export regulations to consider information about

pnpmmt to ke controlled when the equipment is readily available to the
public through sales in stores, by catalogs or otherwise ihrngh general
commercial avenues.

The Regulations should clarify that if the sale of equipmment is open to all
members of the public, then any ?Lchnniom that might be transferred is
deemed to be pubhds available and, thus, not s dubgcct to the Regulations,
as also stated in the advisory opinion letter date d December 6, 2004, This
should indlude any manuals, including operating and maintenance
instructions that ‘cvpicalh are provided with such equipment or are
otherwise readily available.

Access te manuals is also very important for public policy reasons.
Manuals generally include important warnings and direchions for safe
handling and operation of equipment.

In addition, we are particularly concerned about potential restrictions on
access to equipment by foreign nationals when students use the
equipment in courses at the University. tis a very common and
important part of the educational experience of students to use a variety of
equipment in many of their courses. Instructions for the use of such
equipment is commonly faught tn such courses; and it is commonly
required that the students understand details about the equipment
'performanm in order to properly apply the equipment or interpret results
provided by the equipment.

The Regulations should dlarity that instruction about equipment that is
commonly provided to students is exduded from the Regulations as part
of the type of information commonly taught in universities.

2} Use of Foreign National’s Country of Birth as Criterion for Deemed Export
License Requirement:

We have a strong sense that it would cause unreasonable hardships and
complications to base the requirement for deemed export licenses on the
countries in which foreign nationals are born instead of their most recent
citizenship or permanent residency.

The (OHG recommendation is based on a clearly invalid assumption that
everyone will have a lifelong allegiance to their countries of birth that will
uiwaw take precedence over any allegiance they may have to their adopted
countries, including an invalid abaumpimn that such an allegiance to their
country of birth would be inherently detrimental to the interests and
:.»(.(,111‘11) of the United States.

If the OIG recommendation were adopted, there also is a potential issue of
unconstifutional discrimination against individuals based solely on their
countries of origin.

=3



It is very likely that such a rule would at most be helpful to the objectives

of the export reouiatio s for only a very tiny percentage of individuals; and

that it would not be beneficial with regard fo an av rerwhelming um;omv

The potential hardships and complic ations would thus strongly outweigh
any potential benefits of such a rule.

Many situations quickly come to mind for which such a rule would not
achieve the objectives and would cause major undue hardships and
complications. Consider for examyple a few potential realistic scenarios:

* & person’s family moved to the current country of citizenship when
the mndividual was a small child.

» The parents were not ever citizens of the country where the person
was born, and were there only temporarily working for an
organization that provides international servis ces, such as {oreign
nationals working for a United States company, or British citizens
working for a British company, that is supporting the U.S. efforts in
Irag.

*One or both of the parents was working in a consul or embassy at
the time the person was born.

* The person Pacaped the country of birth to avoid persecution,

e The tamily moved to another wunfrv to obtain freedoms not
available in the country in which the person was born, such as a move
from Cuba to Canada.

*The family moved because the country where the person was born
had come under strc “»ng religious laws inconsistent with the religion of
the family: For example, € hﬁstmn families moving from Iran.

» The person moved to the country of ati fvm}up or permanent
residence for opportunities not available in the country of birth.

There alse is a potential reciprocity danger. Apparently, the change
proposed by the OIG would only appiy to people defined as foreign
nationals under the Regulations and would not apply to people who
become permanent residents or citizens of the United States. It might not
be clear to our allies, such as Canada and Great Britain why such a rule
should apply o citizens and permanent residents of their countries and not
to U.S. persons; and they might then establish similar rules with regard to
activities involving LS. persons, causing even greater strains in our
international relationships and on U5, nationals desiring o learn
technology from the international community.

3y Clarification of Supplemental Questions and Answers on Governument
Sponsored Research and Fundamental Research:

a} Question Al4) in Supplement 1 to Part 734

j )



The change to the answer to Question A{4) suggested by Commerce
SECITLS Cunm._,ter_z_t with Section 734,11 Itmight be hupfu} for
Comunerce to give some more examples to hdp clarify that section.

One such example might clarify that information resulting from an
otherwise iuuddsm‘uml research pm ject that initially had publication
approval requirements would no longer be subject to the EAR once
such approval was given by the sponsoring agency.

Ancther such example might clarify that a sponsored project that
£

otherwise would be considered totally fundamental rvaeamh might be
separated into more than one part, with approvals only requir ed for
publication of the results from certain specified parts of the project;
and, theretore, the information resulting from the other parts from the
beginning would not be subject to the export regulations.

5 & 5

b} Question 1) in Supplement 1 to Part 734

The proposed wording by Commerce is toe broad. The issue of
deemed export goes to the information about the e equipment that Likely
would be o‘htamni by access to the equipment; and not whether or not
the physical equipment itself can be exported to the person,

Similarly to ssue (1) above, the student might have limited access such
that ro controfled information would be available - such as just pushes
a start buttonn. O, the information that the student might obtain from
aceess to equipment and assoctated manuals might dh“&ﬁd} be readily
available to the public.

Commerce should dlarify that access to equipment is not of itself
controtled, stmmilarly to the statement in the December 6, 2004 advisory
opinton letter that transfer of equipment to a foreign national in and of
itsedf would not be considered a deemed export of controlled
technology.

It would be extremely impractical and unnecessary o the objectives of
the export reguiatmm to constder intormation about equipment to be
condrotled when the equipment is readily available to the public
through sales in stores, by catalogs or otherwise through general
commercial avenues.

As discussed above, the Regulations, m{lmimv the answer o Question
(1), should darity that f the sale of the equipment that would be
accessible to the students is open to all members of the public, then any
technology that might be fransferred to the students is deemed to be
publicly available L.nd thus, not subject to the Regulations. This
should include any manuals, including oper ahng ami mawﬁenamw
instructions that typically are provide d with such equipment or are
otherwise readily available,



In addition, restrictions on access o equipment by foreign nationals
when students use the equipment in courses at the Uiniver: sity 15 a
particular concern. Itis a very common and important part of the
educational experience of students to use a varieh v of equipment in
many of their courses. Instructions for the use of such equipment is
aummamiv taught in such cowrses; and it is commonly "u;\un d that
the students understand details about the equipment performance in
order to properly apply the equipment or inferpret results provided by
the equipment.

The University of Michigan alone has over four thousand (4000}
labioratories for research and education. Hach laboratory has a
multitude of equipment. Due to various factors, the exact number is
ditficult to determine. Given the number of laboratories, there are
tikely somewhere on the order of 50,000- 104,000 pleces of equipment at
the University. Only a very small portion of the equipment is received
with constraints on dissemination of technical informabion; and access
to that equipment would be controlled.

Also, there are more than five thousand (5000} foreign students at the
University of Michigan. It would be a monumental task and extremely
farge and umuommi expense to attempt an assessment of potential
export regulation constraints for sach student for each piece of

4 u:apment to which the student might have access.

Overwhelmingly, the equipment is readily available on the open
markets; and technical information associated with the equipment is
easily available to foreign nationals from sources cutside of the
University. ¢ {\nhuﬂmh access {0 such equipment at the university
would have a devastating impact on the research and education
activities at the University; and this impact would occur with no
benefit to the country, given the broad and easy access to technical
infarmation wuardm;«, the equipment that is icami} available to
foreign nationals through the peneral markets and media.

Sincerely,

Mo 4 G

Marvin G. Parnes

,,,,,

wie Vice President or E\t 56 1?‘/‘1 and Exeautioe 1 z"&&”’ ur Research Adminisivation

cohorie: (734) 936-3933 Facsimile: (734} 763-0085 pemml: wigparsics@ronich edi




From: "Rasha Abdulls” <roush@@hotmail.com>

To: <publiccommentsiobis.doc.gov>
Bate: S/24/2005 12:33:08 PM
Subject: RIN (0694-A1329

I stromgly oppose this ruling. I[U's very discriminating. Pm not from any of
the countries on the list, and T've already finished my ph.d. in the U two
years age. But if this rule was in effect, T would not have come to the US.
There are many other places that offer good education. And if this rule is
in cftect, § would certainly advise my students {o go to any of these other
places,

Don’t just search. Find, Check out the new MSN Search!
hutp:/fsearehansn click-urlcom/go/onm 0020063 bave/direct/D 1/



From: "Daniel Foster” <Daniel Foster@UTSouthwestern.edu>

To: <scook@bis.doc.gov>
Pate: S/2472605 12:43:27 PM
Subject: RIMN 0694-A129
Bureau of Industry and Security

Departmernt of Commerce

15 CFR Parts 734 and 772

Fdocket No. 050316075-5075-013

RIN 0694-AD29

Revision and Clarification of Beemed Expon Related Regulatory Requirements

As an American Physician/Scientist funded for many years by the NIH and a member of the
nstitute of Medicine of the National Academies of Science, D urgently oppose adoption of these
regulations. They will further move the USA, our beloved country, down the slippery slope
toward scientific mediceracy, Laboratory mvestigation requaires young minds and hands and
energy. Unfortunately voung Americans are not entering science. We can only replace them by
the best and brightest applicants from overseas as graduate students and postdoctoral fellows.
Many stay in our couniry and join our team, My own late, long term colleague, Dr, J. Denis
MeGarry, was just such a star, We revolutionized the physiclogical and molecular understanding
of diabetes mellitus. He became a citizen and a passionate American scientist. Don't take that
away by these unwise changes.

Sincerely,

Daniel W, Foster, M.D.
Professor of Internal Medicine
The University of Texas
Southwestern Medical Center
Dallas, Texas, 73390-9030
214 648 BO6YR



From: "Hollie E. Stephensen” <hollic@lewis-burke.com>

Tus <publiccomments{@bis.doc.gov>
Date: 572472005 3:10:46 PM
Subject: RIN 0694-AD29

I am submitting the attached comment letter for RIN 0694-AD29 on behalf
of the President of the Association of Independent Research Instituies,
Randall C. Main.

Please let me know if vou have any guestions.
Thank You,

Hellie E. Stephenson
Lewis-Buorke Associates LLC
1000 Vermont Ave, NW

1 1th Floor

Washington, DC 20005

1 202-289-7475

f: 202-289-7454



Association of Independent Research Institutes

May 24, 2005

U5, Department of Conunerce
Bureau of Industry and Security
Regutlatory Policy Division

14% and Pennsylvania Avenue, NW
Room 2705

Washington, D 20230

Re: RIN 069-A129

To Whom ¥ May Concern:

This statement from the Association of Independent Research Institutes (AIRY) addresses the
Department of Conunerce (DoC) Bureaw of Industry and Security (BIS) advance notice of

proposed rulemaking regarding proposed revizion and clarification of deemed expont related
regulatory requeirements, published in the Federal Register on March 28, 2045,

AIRY is & nationwide association of 8¢ non-profit independent rescarch institites conducting pess-
reviewed basic and apphied research in the biomedical and behavioral sciences. Like universitios,
ndependent reacarch institites {IRIs} conduct federalty-funded research awarded by science
agencies primarily on the basis of merit. AIRI institutes are academic-style institutions with
faculty who publish their research results in scholarly journals, Most [RIs do not grant degrees to
students but conduct their research in an academic model. AIRJ institutes are compliant with
federal export controls rules although most of vur research is exempt under the fundamental
research exception,

IRIs have the same interests as universities in a workable export controls regime that imposes
timited regulatory requirements to protect national interests reasonably balanced with the free
expression of deas, open commerce and trade, and international cooperation. The DoC hspector
CGeneral {1G) recommendations fail to support g reasonable balance.

The I reconumendations would clearly lead to an expansion of the deemed export program,
though no compelling evidence has been shown that necessitates an expansion of the current
program {o protect the interests of the United States. In fact, BIS indicates that it denies only 1 %
of the requested deemed export licenses uader the current system

AIRI believes that the burden s on DoC (o show that thers is 2 compelling interest in reforming
the current export control regime by implementing the IG recommendations. Thus far, BIS has
requested statistics from the academic conununity to justify rejecting the expansion of the
deemed export regime rather than placing the burden squarely upon the government to show how
these recommendations would benefit the country without harming the nation’s scientific |
enterprise.

Two of the reconmendations from the IG report would particularly affect academic-style
institutions, inchuding IR1s. The first IG recommendation of great concern to AIRY would alter
the definition of use technology in determining deemed exports. In addition, AIRY is concerned
that difficulties in recruiting and retaining foreign faculty will be exacerbated by the 1G
recommendation that would categorize a foreign national by country of birth rather than current
citizenship status.

Association of Independent Research Institutes * 1000 Vormont Ave. NW ¢ 11" Floor ¥ Washinpton, DU 20005 i
Phone: 202-289.7473 * Pax 202-289-7454



Association of Independent Research Institutes

AIRI finds the 1675 recommendation (o change the definition of use technuology to be directly
opposite of the intent of the curvent definition. The IG proposes that the conduct of any one of
the ftems in the carrent definition of a deemed sxpont of use technology (pperation, installation,
maintenance, repair, overhaul and refurbishing) is the equivalent of expuorting the technology.
AR strongly disagrees and supports the corrent definition, in which alf the actions must be taken
together to constitute “ase.”

Furthermore, AJRI does not support the 1G7s reconmendation that country of origin should be
determined on the basis of 3 foreign national’s place of birth instead of the most recent country of
citizenship. With regard to TRI's and other academic-style institutions, foreign faculty are subject
to considerable security processes, such as visa clearance, prior to beginning work or study in
U5, fabs. These safeguards have proven (o be adequate o protect the LS, from any possible
damaging export of technology. Expansion of deemed exports based on the 1G recommendation
would treal as potential enenies those legitirate scientists in our fabs who have already been
subjeet to muliple sceurity reviews and who are residents of countries that have not been deemed
a security risk to the U8,

Based on these concerns, AIRI reconunends that Do(C:

s Withhold reforms to the current system of lcense requirements for use of export-
contrafled sgoipment in IR basic research;

¢ Clear foreign nationals for aceess to controlled equipment when their visas are issued
such that employment at an IR is coupled with access to use of export controlied
squipment; and

¢ Continue o constder cifizenship status, not country of bisth, for purposes of export
controls,

As the 1G recommendations are considered further, AIRL hopes that DoC will take the proper
steps to fully and publicly evaluate the impact and necessity of export control reform.

Thank vou for this opportunity to comment on the DoC IG recommendations.
Sincerely,

Randall C. Main
President

Associstion of Independent Research Justitotes » 1000 Vermont Ave. NW # 131 Ploor * Washington, DC 20005 2
Phone: 2122897473 * Fax: 202-289-7454



From: "Hollie E. Stephenson” <hollie@lewis-burke.com™>

To: <publiccomments{@bis.doc.gov>
Date: S/24/2005 2:55:25 PM
Subject: RIN (694-A129

{ am submitting the attached comment letier for RIN 8694-AD2% on hehalf
of the Exerutive Director of the Socisty for Industrial and Applied
Mathematics, James M. Crowley.

Please let mye know if vou have any questions.
Thank You,

Hollie E. Stephenson
Lewis~Burke Associates LLC
1000 Vermont Ave, NW
11th Floor

Washington, DU 20003

t 202-289.7475

{2 202.289.7454
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May 24, 20605

LS. Department of Conunerce
Bureau of Indusity and Security
Reﬁu atiwy Policy Division

ard Pennsylvania Avenue, NW
Room 2705
Washington, BC 20230

Re: BIN 069-A1329

To Whom It May Concern:

This statement submitted on behalf of the Society for Industrial and Applicd Mathematics
{(S1AM) addresses the Department of Commerce (DoC} Bureao of Industry and Security (BIS)

advance potice of proposed rulemaking regarding proposed revision and clarification of desmed
export related regulatory requirements, published in the Federal Register on March 28, 2005,

SEAM s a professional membership soviety of university and industry applied mathematicians,
comptational scientists, numerical analysts, engineers, statisticians, and mathematics educators
conducting foderally-funded research awarded by science agencies primarily on the basis of
merit, Our member researchers regularly pablish their research results in prestigious national and
international scholarly journals. Further, we are comphiant with federal export controls sules
alibwugh most of vur research is exempt under the fundamental research exception.

Our interests ansd those of the entire university/indostry community are i a workable export

comtrols regime that imposes limited regulatory requirements 1o protect national interests

reasonably balanced with the free expression of ideas, open conunerce and trade, and

international cooperation. The DoC Inspector General (IG) recommendations fail to support a
reasonable balanee.

The 1G recommendations would clearly lead to an expansion of the deemed expor{ program,
though no compething evidence has been shown that necessiates an expansion of the carrent
program to protect the inlerests of the United Siates. Tn fact, BIS indicates that it denes only 1 %
of the requested deemed export livenses ander the current systent.

We helieve that the burden is on DoC 1o show that there is a compelling interest in reforming the
cusrent export controd regime by implementing the 1G reconunendations. Thus far, BIS has
requested statistics from the rescarch community to justify rejecting the expansion of the deemed
expint regime rather than placing the burden squarely upon the government to show how these
recornmendations would benefit the country without harming the nation’s scientific enterprise

Two of the recomnie ndcmuns from the G repont would parbicularly affect university/industry

research fnstititions., The first IG recommendation of great concern to us would alter the
dutmumn of uxe technology in determining deemed exports. In addition, we are concerned that
difficulties in recrutting and retaining foreign faculty, students and professionals will be
exacerbated by the G recommendation that would categorize a foreign national by country of
birth rather than Current citizenship status.

* 3600 University City Science Center * Philadelphia, PFA 19104-2688 i
,415_} 382-9800 * Fax: (215) 3867994
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We find the IG°s recommendation to change the definition of use techaology to be dircotly
spposite of the intent of the current definition. The 1G proposes that the conduct of any one of
the Hems in the current definition of a deemed export of use technology {operation, stallation,
maintepance, repair, overhaul and refurbishing) is the equivalent of exporting the technology.
We strongly disagree and suppornt the current definition, in which sl the actions must be taken
together {o constitute “uge.”

Furthermore, we do not support the 13's reconunendation that country of origin should be
determined on the basis of a foreign sational’s place of birth instead of by the most recent country
of citizenship. With regard to research instttutions, forcign facelty, students and professionals are
subject 1o considerable scourity processes, such as visa clearance, prior to beginning work or
study in 115, labs. These safeguards have proves to be adeguate 10 protect the ULS. from any
possilife damaging export of technology. Expansion of decmed exports based on the IG
recommendation would treat as potential enemies those legitimate scientists in cur labs who have
already been subject to multiple sccurity reviews and who are residents of countries that have not
been desmed a security risk to the ULS,

Based on these concerns, SIAM reconunends that DoC:

»  Withhold reforms to the current system of license requiremants for wse of export-
controlled equipment in university basic research;

s Clear international facelty, studenis, and professionals for access to controlled equipment
when their visas are ssued such that admission to university academic
programs/employnent in an industry 1ab is coupled with access 1o use of export
controfled equipment; and

¢ {ontinue to consider citizenship status, not country of birth, for purposes of export
cordrols.

As the 1G recommendations are considerad further, we hope that DoCC will take the proper steps
to fully and publicly evaluate the impact and necessity of export control reform.

Thank you for this opportunity (o comment on the Dol I recommendations.
Sincerely,
James M. Crowley

Executive Dhrecior
RIAM

SIAM * 3600 University ity Science Center * Philadelphia, PA 19104-2688
Phone: {215) 3824800 * Fax: {213) 386-7999
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From: "Pardy, Michael” <M-PURDY@govst.edu>

To: <publiccomments@bis.doc.gov>
Prate: 52472008 6:10:20 PM
Rubjeet: RIN 0694-A1020

{Conyments on proposed policy changes”

Defining "Use™ in this policy as proposed herein would seriously hamper
the role of the US in many aspeets of graduate education where we
currently are precminent.

“{ise” {All categories and General Technology Note)--Means all
aspects of “Tuse,” such as: operation, installation {inchading on-site

instatiation) maintenance {checking}, repair, overhaul, or
refurbishing.

Please consider leaving this policy more liberal and epento
interpretation. Not only would this hamper the excellence of US
education it would severely limit an already antagonistic policy toward
international students.

This has implications for the US being on the cutting edge of
technology, but also for international relations.

The best ambassadors of the US are students who have studied in the US
and know the value of the open system of education and rescarch we
cherish.

Thanks for listening,

Dr. Michael Pardy -» mepurdyd@igovst.edu
Communications Program, chair
Governors State U

(708) 534-4081 / 7895(fax)



From: Robert Curl <rfourl@rice.edo>

To: <seooki@bis.doc.gov>
Date: 5724/2005 10:50:29 AM
Subject: "RIN 0694-AD29

DEPARTMENT OF COMMERCE
Bureau of Industry and Security
15 CFR Parts 734 and 772

Docket No. 050316075-5075-01]
RIN 0694-AD29

Revision and Clarification of Deemed Export Related Regulatory
Regoirements

AGENCY: Bureau of Industry and Security, {ommerce.

These proposed regulations, if adopted, will be enormously
destroctive to the scientific enterprise of the United Sates. Ata
time when our scientific and technological leadership is threatened
by the development of scientific and technological capabilities of
other nations. the adoption of these regulations would be equivalent

1o our dmxqu to compete in a boxing match with our hands tied
behind our back.

118, seience has always depended upon the inflax of talented
foreigners for its vitality. The most notable example of this
dependence occurred in the years preceding World War I when foreign
scientists flocked to this country, becanse they could not tolerate
fascism. It was these Eiuropcan xcfugees who conceived and proposed
the atom bomb and contribagted in 8 major way to #s development. In
the more than 65 years sinee this influx of iefuge»\s from fascism, a
large and steady stream of foreign scientists have come o work in
American wrversities with most returning home, but many staying here
tor contribute in 8 very significant way to our scientific and
technological enterprise. Foreign scientists come here because they
hear of and like the freedom of America. The proposed regulations
turn that upside down by restricting and regulating foreign

scientists in the activity they love the most, their scientific

research. They will stop coming, and we will be much poorer for it

The proposed regulations are based upon two fantasies: 1. knowledge
can be kept from spreading and 2. that we are actually miles abead
of the rest of the world in science and technology.

The knowledge of fupdamental discoveries spreads across the world at
the speed of hight, Are you proposing that we cannot email owr
colleagues i Canada, the United Kingdom, Germany, France, or Japan
news of some exciting fundamental discovery that we have made? They
are under no restrictions. Once they hear, you can be assured that



the information mwight as well be published in The Mew York Times.

We are under the Hhusion that we are miles ahead in technology,
because our nulitary is the most technologically advanced not because
our soctety 1s the most technologically advanced. Gur military is

the most technologically advanced because we have spent a significant
part of our GDP making sure that 1t is the most iechnologically
advanced. Other countries have spent proportionally much more on
developing technology for commercial appheations. If you don't
believe this, what is the brand of your cell phone, your television,

vour VOR, your digital camera, your cameorder, or your car? Any claim
io teadership that we have is in the area of fundamental science. The
effect of the proposed regulations will be destroy our leadership in
fundamental science.

These proposed regulations are a very bad idea. Do not adopt them,

Robert F, Curl, Nobel Laureate in Chemistry 1996

Kenpeth 8, Pitzer-Schlumberger Professor of Nanural Sciences
Chernistry Department MS-6{

Rice Uiniversity

Houston, TX 77003

Phone: (713)348-4816

Fax: (713)348-5153



Mew York University

4 privaie whiversity in the public service

David W, Mclaughlin
Provost '

rer Holmes Bobst Library v

70 Washington Square South, Room 1223
tow York, NY (0012-109

Telephione: (212} 9983077

Faesymie: (2123 9953190

Hiail david mclaughlin@ayuedy
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LS. Depantment of Commeree

Burean of Indusiry and Security

Regulatory Policy Division

t4th & Pennsylvania Avenue, NW ., Room 2705
Washington, DO 20230

ATTN: RIN 6694-A1329.

May 25, 2005
Ladies and Gentlemen:

We are rasponding o vour request for compnents regarding the proposed
rulemaking for Revision and Clarfication of Decmed Export Related Regulatory
Reguirements. As one of the top SO research institutions in the country, receiving more
than $23¢ million in research fonding annually, we would like to make vou aware of the
potential effect of these proposed regulations at all ULS. research institutions and New
York University in particular,

To view as a desmed export the operation of expori-controlled instrumentation by
a foreign pational, even if that person were engaged in fundamental research, would have
a chilling effect on the ULS. research enterprise. Fundamental research relies for its
success on an open, intemational; collaborative and spontancous research environment
where members of research teams and their colleagues from the university community
freely visit each others” laboratornies, participate in jount projects, and convey ideas and
wformation without constraint,

As the nation’s Mational Security Advigor, Condeleezza Rice, reaffirmed in
Movember 2001 “the linkage between the free exchange of ideas and scientific
mnnoevation, prosperity and ULS. national security is undeniable.” She further
acknowledged that the policy on the transfer of scientific, technical, and enginecring
wtormation set forth in MSDID-189 shall remain in effect, Further, the hune 2004 report
of the President’s Council of Advisors on Science and Techuology (PCAST) cautions that
the U.S. is falhing behind other nations in science, technology, engineering and
mathematics fields and cites as one of two reasons, “clear signs that security concerns
may lead {0 unworkable and counterproductive polictes and controls.”



The recommendation that deomed export Heense requirements be based on g foreign
national’s country of origin rather than their most recent citizenship or permanent
restdency would generate a large burden for universities which do not presently track this
information. In fact, the vequirement raises legal 1ssugs with regard o constitutionally
proscribed npational ongin discrimination. 1t s unclear why the 13 does not helieve that
the current visa pracess, which screens foreign nationals and assesses theiy threat to
national security before approving their entry, is judged insufficient.

Similarty, the proposed change i the definition of "use” technolegy would have
the effect of requiring a deemed export license for merely imparting the information on
how {0 flip a switch to turn on a piece of controlled equipment. In addition, much
controlled equipment and 13 use technology are readily avatlable around the world;
foretgn nationals would not have to come to the ULS. to obtain much of the technology o
which deemed export controls apply. We believe that controlled use technology should
be defined 10 encompass only proprietary technology that 18 not generally available for
free or for acquisition on a pon-exclusive basis by willing purchasers in the 1.5,

The cost of compliance with the propesed regulatory requirements is difficuli o
compute. The New York University community includes thousands of stedents, faculty
and staff who hold citizenship from other countries. Each is issued an 1D card which
gives them entrée inlo campus buildings. The cost of erecting screening devices for all
faboratories and reissuing cards to our 16,000 emplovees and 39,400 students would be
measured o the mult: milhons of dollars. In addition, we estimate that hundreds of
licenses wentld be required for anthorized foreign nationals to have access to controlled
equipment, and a8 nghly expensive and witrusive scourity sysiem would have to be put in
place to prevent unanthorized access.

Current 115, policy, which provides that classification is the appropriate
mechanism for govermment control of fundamental research, has for many years protected
the small portion of U.S, academic research that 1s likely to pose a real secunity nisk for
the natien. There 1s no evidence that the existing control regivie 15 not effective. As such,
we urge that these proposed revisions not be adopted.

Sincerely,

Diun?

David MeLaughlin Prerre Hohenberg

Vo C bty

Sy

Provost Senior Vice Provost for Research

WM ph



UPIVERSITY OF

Office of the Direcior

. . e . PO Rox 670056
< : .E ﬂi .E ﬂﬂ ﬂtg Cincinnati GH 45267 -00%6
v Bedivery Address:
3223 Eden Avenue
Cirwinnati OH 452670056

Phane (513} 558-5701

May 25, 2005

LS. Bepartmerd of Commerce
Bureau of Industry and Secority
Regulatory Policy Division

tdth and Penasylvania Avenue, NW
Room 27405

Washington, DC 20230

Re: RIM 069-AD2Y
To Whom I May Concern

This statement subnutted on behalf of the Unaiversity of Cigeinnatt {UC) addresses the
Department of Conunerce (Dof7} Bureau of Industry and Security (BIS) advance notice of
proposed nifernaking regarding proposed revision and clarification of deemed export related
regulatory requirements, poblished in the Feders! Register on March 28, 2005,

UC is one of the nation’s top ressarch universities conducting federally-funded research awarded
by science agencies primarily on the basis of mertl. Our faculty and students repularly publish
their research reselts in prestigious national and international scholarly journals. Further, we are
complumt with federal export controls rules although most of our research is exernpt unider the
fundarasental research exception.

Our interests and these of the eniire univorsity conununity are in & workable export contrels
regime that imposes Houted regulaiory requirements to protect national interests reasonably
balanced with the free expression of ideas, open commarce and trade, and international
cooperation. The DoC Inspector General (K3} recommendations fail to suppot a reasonable
balance.

The 14 reconumendations would clearly lead to an expansion of the deemed export program,
though no compelling evidence has been shown that neceasitates an expansion of the carrent
program to protect the ierests of the United States. In fact, BIS indicates that i denies only 1%
of the requested deemed export heenses under the current systent.

We believe that the burden is on Dot to show that there is a compelling interest in reforming the
current export control regime by implemeating the G recomynendations. Thaus far, BIS has,
sequested statistivs from the acadende compumity to justify rejecting the expansion of the
desmed export regime rather than placing the burden squarely upon the government to show how

Patient Care - cation < Research » Community Service

inative action/soucd cpportunity instikution

Repartment of Environmental Hesith

University of Cincinnati Medical Center



these recomnendations would benefit the country withouot harming the nation’s scientific
SHRIprISe.

Two of the recommendations from the G report would particularly affect research universitics.
The first IG recommendation of great concem to us would alter the definition of use technology
mn determining deemed exponts, In addition, we are concerned that difficulties in recrutting and
retaining foreign facolty and graduate students will be exacerbated by the 1 recommendation
that would calegorize a foreign national by country of birth rather than current citizenship status.

We find the IG7s reconunendation to change the definition of use techoology to be directly
apposite of the intent of the current defisttion. The K3 proposes that the conduct of any one of the
e in the curent definition of a deemed export of use technology (operation, installation,
roaintenance, repair, overhad and refurbishing) is the equivalent of exporting the technology. We
strongly disagree and sapport the current definition, in which all the actions must be taken
together to constitae “use”.

Furthermorg, we do not support the ¥G7s recommendation that country of erigin should be
determined on the hasis of a foreign national’s place of birth instead of by the most recent country
of eitixenship. With rogard (o universities, foreign facully and graduate students are subject (o
sonsiderable security processes, such as visa clearance, prior to beginming work or study in U8,
fabs. These safeguards have proven {0 be adequate to protect the ULS. from any possible
damaging export of technodogy. Expansion of deemed exports based on the 10 recornmendation
would treat as potential enemies those legitimate scientists in our labs who have already been
aubject to multiphe security reviews and who are residents of countries that have not been deemed
a security risk to the U8,

Based on these concerns, UL recominends that Do

1} Withhold reforms to the current system of license requirements for use of export-controlled
cquipment in university basie rescarch; 23 Clear international students and post does $or access to
controdled equipment shen their visas are asued such that admission to university acadennc
programs i coupled with access to use of export controlied equipment; and 3)

contimie to consider citizenship status, not country of birth, for purposes of export controls.

As the G recommendations are considered further, we hope that Do will take the proper steps
1o fully and publicly evaluate the impact and pecessity of export control reforo,

Thank yvou fiw this apporiumity to comment on the DoC G reconnmendations.
Swucerely, . fi
/ §

- / , =

4 / H P o
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Raalit Chalgagforty Ph.lv

Raobert A, Kehpe Professor
and Divector 6f Center for Genome Informsation



Department of Envirommental Health
Gifice of the Director
tniversity of Cincinnati Medical Center

UNIVERSITY OF . PO Box 670056

Cincinnatt OH 4224876056

Cincinnati

3333 Eden Avenie
Cincinnati OH 43287-00%6

Phone {513} 558-5701

May 23, 2008

LLS. Department of Commerce
Bureau of Industry and Security
Regulatory Policy Division

tdth and Pennsylvania Avenue, NW
Room 2703

Washington, DO 20230

Re: RIN 068-AD2Y
To Whom it May Concern

This statorment submitted on behalf of the University of Cincinnati (1) addresses the
Diepartment of Comunerce { Do) Bareaw of Industry and Secarity {BIS) advance sotice of
proposed rulemaking regarding proposed revision and clarification of deemed export related
regulatory requiresnents, published in the Federal Register op March 28, 2005,

LIC 18 one of the nation’s fop rescarch universities conducting federally-funded research awarded
by sctence agencies primarify on the basis of merit. Our facelty and students regularly publish
their rescarch resudts in prestiglous national and international scholarly journals. Further, we are
compliant with federal export controls rules although most of owr resesrch is exempt ander the
fundamental research exception.

Our interests and those of the entire university commanity are in 3 workable export controls
repime that nnposes Hmited regulatory requirements to protect national interests reasonably
balanced with the free expression of ideas, open commerce and trade, and intermational
cooperation. The Dol lnspactor Geaersl {IG) recommendations fail (o support & seasonable
Balance,

The IG recommendations would clearty tead to an expansion of the deemed export program,
though no cormapelling evidence bas been shown that necessitaies an expansion of the current
program 1o protect the interests of the Uniled States. In fact, BIS mdicates that it denses only 1
of the requested deersed export icenses under the current system.

74
S0

We beliove that the burden is on Dol 1o show that there is a compslling intergst in reforming the
current export control regime by tnplementing the IG recommendations. Thus far, BiS bas
equested statistics from the academic comounity to justify rejecting the expansion of the
deemed export regime rather than placing the burden squarely upon the government {0 show how
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these reconunendations would benefit the courdry without harming the nation’s scientific
enterprise.

Two of the recommendations from the G report would particularly affect research umiversities
The first 3G recommendation of great concsrn 1o us would alter the def mtm;i of use technclogy
i determining deemed exports. in addition, we are concerned that difficulties in recruiting and
retaining foreign facolty and graduate students will be exacerbated by the IG recommendation
that would categorize a foreign natiopal by country of bicth rather than current citivenship status.

We find the 1G°s recommendation 1o change the definition of use technology to be direatly
oppesite of the mtent of the current defimition. The G proposes that the a.,(mduc.i of any one of the
iems in the curvent definition of a deemed export of use technology (operation, installation,
maintenance, repair, overban and refirbishing) 1s the equuvalent of exporting the technology. We
strongly disagree and support the current definition, in which all the actions paist be taken
togethber o constituts “use”.

Farthermore, we do not sapport the 1G's reconvaendation that couniry of origin should be
determined ou the basis of a foreign national’s place of birth instead of by the most recent country
of citizenstup, With regard 1o universities, foreign facolty and graduate students are sabject to
considerable securily processes, such as visa clearance, prior to beginning work or study in 1.5,
fabs. These safeguards bave proven to be adequate to protect the ULS. from any possible
damaging export of techaology. Expansion of deemed exports based on the G recommendation
would treat 45 potential enemies those legitimate scientists in our labs who have already been
subject to multiple security reviews and who are vesidents of countries that have not been deemed
a security risk to the 1.8,

Based on these concerns, UC recommends that Dol

1} Withhold reforms to the corrent system of license requirements for use of expurt-controlled
squipment in upiversity basic research; 23 Clear indernational students and post docs for access to
controlied equipment when their visas are issued such that admission to university academic
programs iz coupled with access to use of export controlled equipment; and 1)

continue to consider citizenship status, not country of birth, for purposes of export controls.

As the 1G recommendations are considered further, we hope that Dol will take the proper steps
to fally and publicly evaluate the yopact and nece %'sm of export control refirm.

Thank vou for this opportunity to comment on the DoC 1G reconunendations.
Stncerely
;’\“ ”")5‘\) e 1’&& v

jagj;t Yadav, i b £
Assistant Professor of
Environmental Health



Offroe of e Vice Provost for Research

1.8, Department of Commerce

Rurean of Industvy and Security
Regulatory Policy Division, Room 2708
14" & Pennsvivania Avenue, MNW
Washington, DO 20230

Re:  Advance Notice of Proposed Rulemaking, RIN 0694-A1D29, Federal Register Vol.
70, No. 88, March 28, 2005; Revision and Clarification of Deemed Export
Related Regulatory Requirements

Washingten State University (WSU) is appreciative of the opportunity 1o provide
comunents and input regarding the Advance Notice of Proposed Rulemaking (ANPR), RIN
0694-AD29, published in the Federal Register, Vol. 70, No. 58, March 28, 2008 entitled
“Revision and Clarification of Deemed Export Related Regulatory Requirements”. We are
appreciative of the significant outreach efforis that the US. Department of Conunerce
{I3OC), Bureau of Industry and Secunty (BIS) have been making regarding expaort controls
(inclnding deemed exports). We also nuderstand that the world has «.}w ged since the
events of September 11, 2001 and are supportive of, and understand the need {or,
increased v;;gh we regarding the potential dual use of materials and technology.

We feel strongly about the impact of the pr(spuet d rules and join our colleagues,
individually and in concert with the Council on Governnental Relations (COGR), the
Asseciation of American Universities (AALD, and others in providing our comments and
COLCETNS, In general, the BIS ANPR appears to adopt all of the recommendations made In
the 11, S, Department of Commerce, Office of the Inspector General (OIG), Final

Empa« tion Mpurt No. IPE-16176, March 2004, entitled, “Deemed Export Controls May
Heot Stop the Transfer of Sensitive Technology to Foreign Nationals in the 114 Thus
many of our comments and concerns stem from the O1G report and their sdoption in the
ANPR. OQur major comments and concerns are discussed below.

1. interpretation and clarification of the word “use”.
We do not have any disagreement in changing the “and” te an “or” i the
definition of “use”. However, we believe that the OIG has mis oﬁstmed the
interpretation of “use” if it were applied to deemed exports in the context of using
a pilece of equipment in the LLS that was traditionally exempt based on
fundamental research and/or publicly available inlormation.

}“‘) 7’3 DAY x Fax



U8, Department of Commoerce -2- May 27, 2005

2. Interpretation and darification of whether “use” entails the transfer of
controlled technology.
We do not believe that @‘mpiy allowing “use” of controlied equipment which is
avallabie in the open marketl in the U.S. would entail the transter of controlied
technology. We believe that requiring a deemed expaort license to allow certain
mdnuiu:is o “use” equipruent to collect research data would be unnecessarily
burdensome (o universities and to BIS. We believe that it a piece of equipment is
shipped in the ULS. without restriction and comes with a standard operating
manual that this equipment and information should not be subject 1o a deemed
export Heense tor “use” by certain foreign nationals for fundamental research in
the UL5.

3. The National Security Decision Directive (NSIHMY) 189 of September 21, 1985
provides necessary conbrol,
MSDI 18D pmmﬁ«s exclusion under EAR and {TAR for “fundamental research”.
We believe that MSDDY 189 shiould be the mechanism to prevent dissemination of
classified information and technology in the 1.5, When a university agrees {o
pefmm‘ clamuwd Tese .ith or agrees to H’ht mm*ion dissemination restrictions on

:ﬂ e &cami Huv«,vwr W huz pm form n;, fvndamz ntal rese (mh a mmmsztv miust

hdve an open academic envivonument and acoess to the best scientific talent, This
is the means by which the ULR has attained and can maintain its technological
PIOZress.

4. Restricting certain foreign nationals access to technology {equipment and/or
information} at U.S. research aniversities is a detriment to the leadership
pmutmn the U.S. holds in university resegrch and technology development.

 have read and heard wmany arguments and statistics ;egardmc students choosing
to attend universities in other countries. This irreparably damages the LLS,

educational svstem and leadership in fundaraental research. There is currently g
shortage of C‘Uahflt’ students and research faculty in the sciences and engineering
fields, and The costs, delay and burden of requiring a university to apply for
nurnerous deemaed export licenses will only exacerbate this trend, Any actions or
interpretations that hinder the competitiveniess of U.S. universities would be
detrinrental our future Jeadership in fundamental research and subsequent
techneiogical advances,

5. Use of foreign national’s country of birth as a criterion for deemed export
license,

This information is not currently collected at U.S. universities and would reguire a
significant administrative burden to inplement. In geperal, it {3 ditficalt to

understand how such a requirement would be pertinent for controlling
technology.

6. Usability and understandability of the EAR and ITAR regulations,
in general the EAR and TTAR regulations are among the more difficult to
understand and interpret that we have encountersd. To understand the technical
terminology of the equipment Hsts requires significant technical expertise. We
believe that if universities are to educate and rely on faculty to identify controlled



LS.

Departroent of Commerqe -3 May 27, 2008

equipment that BIS must assist with examples and publications to help universities
comply. BIS could utilize thelr experience in collaborating with uaniversities to
identity lists of equipment typically found on universities that is controlled and
equipment that is not contrelled. Such materials and examples would be of
significant help in educating our faculty regarding thee regulations,

In summary, Wiis sympathetic 1o the need for enhanced national security and our role
in such endeavors. We are currently expending considerable time and effort in tracking
foreign nationals and enhancing our security of biclogical and other research materials.
However, we do not believe that the recommendations in the DOC O1G Report should be
adopted wholesale by BIS. We are hopeful that the dialogue that RIS has started with
uriiversities will continue and that the comments received on the ANPR will result in
changes (f any are necessary) that will be practical and trudy in the best interest of the
U.S.

Thank vou for the opportunity to comment on the proposed regulations.

Sincerely,

;)'W i SN ﬂéflgﬁm

& fames M, Peterses
Vice Provost tor Research

¢

<l

V. Lane Rawlins, President

Robert C, Bates, Provaost

Ketth Jones, Executive Director, Office of 1 M} ectual Property Administration
Daniel . Nordguist, Director, Office of Grant and Research Development
Robert H. Harder, Director, International Programs

David R. Clark, Research Compliance Otficer

Sherry Gorden, Assistant Attorney General



From: Ken Strauss <kstraussiguc.edw

Tao: <scockipbis.doc.gove>
Date: 5/25/2005 9:20:41 AM
Subjeet: RIN (69-A1329

bay 23, 2005

LS. Departruent of Commerce
Bureau of Industry and Security
Regulatory Policy Ihvision

{4th and Pennsylvania Avenue, NW
Room 2705

Washington, [3C 20230

Re: RIN 069-AD29
To Whom t May {Concerm

I agree with the statement (below) submitted on
behall of the University of Cincinnati (U
addressing the L}cpartmen of Commerce (DoC)
Bureau of Industry and Sceurity (BIS) advance
notice of proposed mlemaking regarding proposed
revision and clarification of deemed export
related regulatory requirements, published in the
Federal chi_\{()f on March 28, 2005,

I is one of the nation's top rescarch

universities conducting federally-funded research
awarded by science agencies primarily on the
basis of merit, Our faculty and students

regularly publish their research results in
prestigious national and international scholarly
towrnals, Further, we are compliant with federal
export controls rules although most of our
research is exempt under the fondamental research
exceplion.

{ar interests and those of the entire university
coprmunity arg in a workable export controls
regime that imposes Iimited regulatory
requiremients to protect national interests
reasonably balanced with the free expression of
ideas, open commerce and trade, and international
cooperation. The DoC Inspector General (13}
recommendations fail to support g reasonable
balance.

The 1G recommendations would clearly lead to an
expansion of the deemed export program, though no
compelling evidence has been shown that
pecessitates an expansion of the current program

to protect the mterests of the United States.



I fact, BIS wndicates that it dentes only 1 %% of
the requested deemed export Heenses under the
current sysiem,

We believe that the burden 1s on Doll 1o show that
there is a compelling interest in reforming the
carrent export control regime by implementing the
1G recommendations. Thus far, BIS has requested
statistics from the academic community to justify
rejecting the expansion of the deemed export
regime rather than placing the arden squarely

apon the government o show how these
recommendations would benefit the country without
harming the nation's scientific enterprise.

Twe of the recommendations from the 15 report
wontdd particularly affect research universities.

The first I recommendation of great concern o
us would alier the definition of use technology

in determining deemed exports. In addition, we
are concerned that diffieudties in recruiting and
retaining foreign facolty and graduate students

will be exacerbated by tih,. 1G recommendation that
would categorize a forgign national by country of
birth rather than current citizenship status.

We find the IG's recommendation t© change the
definition of use technology to be directly
opposite of the mtent of the current definition.
The 1G proposes that the conduct of any one of
the iems in the current definition of a deemed
export of use techuology (operation,
inxtallation, maimf:namc repair, overhaul and
refurbishing) is the equwak,mt of exporting the
technology. We strongly disagree and support the
current definition, in which all the actions must
be taken together to constitute "use.”

Furﬁhumora we do not support the IG's
eceommendation that country of origin should be
ds.tf‘munsd on the basis of a fmmgx national's
place of birth instead of by the most recent
country of citizenship, With mgard to
universities, foreign faculty and graduate
students are subject to considerable security
processes, such as visa elearance, prior to
beginning work or study in U.S. labs. These
safeguards have proven to be adequale o protect
the U.5. from any possible damaging export of
technology. Expansion of deemed a,xps.vzrts based on
the 13 recommendation would treat as potential
enemies those legitimate scientists in our labs
who have already been subject to multiple
security reviews and whe are residents of



countries that have not been deemed a security
risk to the UL,

Based on these concerns, UC recommends that Do
. Withhold reforms to the current system of
ficense requirements for use of export-comtrolied
equipment in university basic rescarch;

... Clear titernational students and post docs for
access 1o controlled equipment when their visas
are 1ssued such that admission to oniversity
academic programs is coupled with access to use
of export controlled equipment; and

... Continue 1o consider cilizenship status, not
country of birth, for purposes of export controls.

As the G recommendations are constdered further,
we hope that DoC will take the proper steps o
fully and publicly evaluate the impact and
necessily of export control reform.

Thank vou for this epportunity (o comment on the Do{C 16 recommendations,

Sincerely,

Kenneth I Strauss, Ph.D.

Director, Maytield Meurotrauma Research Lab
University of Cincinnatt Dept. of Neurosurgery
MES TS College of Medicine

231 Albert Sabin Way, M3B 4458

Cincinpati, OH 45267-0515

e-mail: kstrauss@uc.edn

tel S13-558-3334

fax: 5135587702



From: Jim Pilcher <j-pilcher@@uchicago.edu>

To: <scookigbis.doc.gove
Date: SI2SF2005 114045 PM
Subject: {Docket No: Doc. no. 850316075-3075-01 L{FR Doc: §5-060571;{Page

13607-1360%]; Export administration regulations; Deemed export Beenses; clarificstion and
revision, RIN 0694-A129

Please see the letter in the attached file.
Sincerely,

James B, Pilcher
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THE UNIVERSITY OF CHICAGO
THE BEMRICO FERMUINSTITUTE

5644 South BlHs Avenue

Chicago, HHlinois 603637-1433

Telephone (773} 702-7823

Fax (773} 702-B038&

Office of the Direcior

May 23, 2003

Depariment of Commerce
Washington, 2.0,

To Whom It May Concern:

1 am writing in regard to your proposed revision and clarification of “Dicemed Export Related
Regulatory Reguirements,” RIN 0694-A19,

Pwrite gs the director of the Enrico Fermi Institute, a physics research institute of the University
of Chicago. We have a staff and faculty of 280 people and conduct research from grants and
contracts which last year toialed $23.8M. Our fields of research include cosmology, astrophysics,
elementary particle physics, cosmochemistry, and inaging sciences. The research is all of a
fundamental nature. We are investigating the properties of nature at #s most basic level. We
pursue almost no applied rescarch.

fu the course of performing this rescarch our scientists use state of the ant scientific equipment,
including computing systems, oscilloscopes, spectrometers, optical and radio telescopes, and
particle accelerators. The equipment must be state-of-the-art to obtain the best performance and
results from the vesgarch we are funded o perform. We also compete in this research with
scientific teams in many ather countries. The equipment we use is available in a number of first
class faboratories at other sites around the world

Front-line fundamental scientific research is truly an international endeavor. Almost all our
major programs involve close collaboration and personnel exchange with international partners
Tn addition, approximately half of our 71 graduate students are foreign nationals. They are the
hest and frightest from many countries and have passed rigorous selection requirements on their
knowledge and abilities. We take great care to respect all visa requirements for our foreign
participants, but the proposed change in fnterpretation of the “deemed export” requirernents
would be truly onerous. T estimate that to cover ow foreign sclentific visitors and graduate
students we would neod to Beense about 50 individuals, each for approximately 3 pleces of
cuipment,



{ behieve that the visa requirements, the rigoreus selection of the individuals, and the fact that
mnost of the cquipment is available at other sites putside the U5, would make fllicit use of this
cquipnent in the U.S. very unattractive.

{ encourage a thoughtful and constructive interpretation of the regulations as has been the case in
the past fur fundamental research. To do otherwise would cause serious damags 1o the
fundamental research enterprise at U.S. universitics and government research centors.

{ arge that the proposed changes in interpretation be rejected.

Stncerely,
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James B, Pilcher
Divector, Enrico Ferny fnstituie
Professor, Departiment of Physies



From: “lon Christopher Penningion” <jpenning(@uchuk.berkeleyv.edu>

Ta: <scookigbis.doc gov>
Drate: S{252005 12:47.34 AM
Subject: RIN 0694-AD29 Comments

Dear scooki@bis.doc.gov,

As for the current proposed Commerce Regulations that would require costly and
time-consuming bureaucratic licenses for foreign students, T only have one responss: Are you
insane? You are a Commerce Department, which means thal vou are to promote commerce, not
to destroy it. America’s university system is the envy of the known world and it's 8 major reason
why the best and brightest of nations alt over the world want o attend higher education here. To
implement this rule would chase away hundreds of foreign PhD students who could someday
create the next great invention in computers or binlechnology. It's nonsensical to anybody who
cares about research & development are necessary to promoting the inventions necessary to keep
a healthy and functioning economy. Please reconsider these regulations. Thank you and, if
possible, T would appreciate the courtesy of a reply.

Sincerely,

Jon €. Pennington



From: Hassan Arel <harefiaviedo

Tao: <scookigbis doc.govs
Prate: S/35/200% 4:00:13 PM
Subject: RIN 3694-AD29

Dear Regulatory Policy Division:

O behalt of Vivginia Tech's College of Engincering, § am writing 1o
express my strong concerns about the possible actions stemming from the
review of the Inspector General Report entitled “Deemed Export Controls
May Not 5t top the Transfer of Sensitive Technology 1o Foreign Nationals
in the U8 1would fike to cite a number of compelling reasons that

we believe these recommendations would adversely impact research
activities in higher education across the US. Twill alsocite a

number of specific concerns in our College of Enginecring, among the
top 15 colleges of engineering in the ULS. in terms of research
expenditures as cited by the MNational Science Foundation,

Let me start with this overview, taken from the May 4, 2005 editorial
page of the Wall Street Journal, The article “Our Phid. Deficit,”
written by Morman R, Augustine, retired chair and CEQ of Lockheed
Martin Corp., and Burton Richter, former divector of the Stanford
Linear Accelerator Center and winner of the Nabed Prire in Physics in
19745, presents extr emely compelling facts about the current risks to
the 1.8, economy. They made the following sequential points:

A major component of job creation is investment in suiencs research

With new technologies, come new high teeb wage jobs

Unfortunately 1.8, federal funding for research in the physical
sciences and engineering has been stagnant for two

decades in inflation-adjosted dollars

As a percentage of GNP, the federal investment i3 physical science
research is half of what # was in 1970

s China, R&I expenditures rose 35 percent between 1991 and 2001,
and the mumber of science and engingering

Phulbs soared 535 percent,

In South Korea, R&D cxpenditures increased 220 percent and PhDis by
150 percent.

In that same period the number of ULS. patents from each country
grew by 400 porcent.

‘ ln Ameries, enrollments o the physical seience and epgineering

fields are down more than 20 percert sincg 1993,

And the kicker - With abundant opportunities in their own countries,
foreigners are not Hoeking to study i American
universities in the same number they did a decade ago,

Po we really want to compound this problem?

We know that the visa controls already in place (both factual and
hearsay) have resulted in many middle-castern countries sending their
students o other countries, mostly Australia, Canads, and England.
Fewer and fewer are cven thinking or considering the U.S. for either



graduate or undergraduate education. Can you imagine the impact of the
proposed legisiation on that already small pereentage?

At Virginia Tech, our Dhrector of International Programs, Dr. Sedki
Riad, has had a number of exchanges with Egyptian officials about the
potential new policy. A particularly compelling statement was reported
to hirn by one Egyptian official who learned abouot this proposal, His
comment to Dir. Riad was: “It will be better and more economical for us
1o reopen the channels with the Russiana!”

As a reminder, Egypt used to send their graduoate students 10 the Soviet
Ulion and East BEwropean countries in the 60s and 70s until they
realized that they were pot getting the same education given to the
natives. The Eastern Bloe countries designed special programs for
international students that were substandard and limited in scope. I
the ULS. goes the same rouote by Hmiting the international students
from adeguate exposure to the state-of-the-are technologies, those
students will go to other countries where they will get the needed
exposure and they will get it

As another concern, our college has many Chinese and Indian scholars by
birth, as well as some Russian and Pakistani, four of the countries

cited as being “of concern.” Take the example of Dr. Ishwar Puri, the
Head of our Department of Engineering Scionce and Mechanics, Under the
proposed rule change, he too wouald have to be Hicensed since the

proposal changes the basis for rule application to be eountry of birth

rather than country of citizenship. Thercfore, the proposal is

particularly egregious and personally disrespectful of his status as an
American citizen, sinee it boldly guestions his patriotism and national
allegiance. (In fact, Dr. Port was required to relinguish his Indian
citizenship by the Indian government when he became an American citizen
guite a few years age). That requurement in tisel might serve a3 a

severe ltmus test. The Department of Commerce must consider that Dir,
Purt’s status reflects many thousands of academicians throughout higher
edocation in the U.S. Do we really want (o sohiect our American

citizens, born on foreign soil, to this embarrassment?

Furthermore, Virginia Tech is the home of the National Science
Foundation Center for Power Electronic Systems (CPES). (PES s a
S-university consortium with 76 industry partner companies from around
the world., Although the center has developed and successtully
implersented a strategic plan with the purpose of enhancing
participation of a diverse popalation of LS, students within the
Center, domestic student participation is but a single component of the
farger multicubtural and global profile of the center. The

participation and contributions of iternational students represents a
critical component of the venter’s activitios and outputs and reflects
the plobalization of today’s high-tech marketplace,

ta fact, mternational students represent 70 percent of doctoral

student effort related to this Gve-university consortivm that has
generated $58.6 million in resourees since s inception in 1998,
Furthermore, investment by foreign industry in CPES totals wmore than
$3.3 million, reflecting the worldwide recognition of the center.



Within the past vear alone, non-ULS. students within just the Virginia
Tech component of CPES have contributed (o nine invention disclosures,
pine L8, patert applications, and seven (1S, patents awarded, lis
visiting scholar program hosted nine facolty, post docs, and students
from arourdd the world for the prpose of research collaborstion. The
negative unpact that the Departroent of Commerce’s proposed regulation
would have on an ternational center fike CPES is gshominable.

Space ts yet another strong concern. What if academic institutions had
1o provide additional lab space to provide both the limited access
facility as well as the open domain lab for cach arca of vesearch that

1s considered Ysensitive” by the Department of Commerce? AUCPES,
state-of-the-art laboratories, vital to the consortium’s productivity

and its history of industry collaboration, total more than 37,000

sqquare foet and reflect a combined investment in inventor y and
facilities estimated to otal wore than $32 million. CPES at Virginia
Tech (enabled by ap award from the Defense {A,m\-’ersity Research
Instrumentation Program (BURIP)Y and university cost sharning) has
expended more than $1 million 1o renovate and upfit its laboratory
facilities to accompnodate medium voltage, megawatls power capacity.
This unigue installation distinguishes Virginia Tech as one of a few
select untversities in the U5, with this capability and enhances its
position as a future leader in power electronics research on a global
acale.

Currently, any student in the CPES group can access all the
mstrumertts. To lmit this access by regolating that particular
instruments are off-limits o some voder the proposed export control
rutes is ludicrous. 1t would require a separate Jab space with limited
access be arrapged. Considering the severe shortage of lab space for
our specific college, and the amount of putdated or antiguated space
that we already operate in (four of owr engineering buildings range in
age from 79 to 43 vears old), additional lab space only for that
particular purpose s a tremendous waste and an impossible expenditure
at this time in higher education.

According to the AAUP websiie (htip://www.aau.edw/sheets/TTAR html),
when {.ong:rws transterred in 1999 the responsihility for satellite
technology from the Commerce Departoent 1o the State Department,
research activity that once was subject to the hundamental research
exclusion under National Securtty Directive 189 was, for the first

time, Enmm}i} regulated and made subject to the State De partment’s
international Traflic in Arms Re vulcsum (ITAR). Adverse impacts on
research at umiversities have been substantial. Please take the time

te visit this website and read the listed scenarios.

In our own specific case gt Virginia Tech, one of our internationally
known researchers in the wireless field, William Tranter of electrical

and computer engineening, received an REP [rom Boeing on hardware in
the loop simudation. He responded and won the competition. At the
kick-off mecting he discovered that it was a DARPA feed-through project
and ITAR restrictions applied. Since ITAR was not mentioned in the RFP
Yirginia Tech objected. Hoeing removed the ITAR restrictions, since no
restricted technical material was to flow from Boeing to the Undversity



s the first year of the effort.

Al went well until Boeing wanted 1o renew. Boeing stated up front
that the second year’s effort would be FFAR restricted, but that we
could apply for exceptions where appropriate. The University accepted
the renewal contract on these terms. Then the problems started.
Boeing stated that all ITAR DARPA rules would apply, and all students
supported by this effort would not be allowed 1o share offices with
foreign nationals. Seminar and defense gatherings in which the Boeing
effort was discussed would have restricied attendance, eic. Aftera

few months in negotiations, Dy, Tranter told his Bocing contracts
officer that such restrictions were not in the best interest of

graduoate education and sent the money back!

Is this how we want 1o rup vesearch and graduate studies at our
American universitiea?

In conclusion, and speaking from my own personal experiences, | was
born in Alexandria, Egypt, but § am an American citizen. | attended
the University of Copenhagen as an undergraduate and received my
doctorate in physics from Comelt University, In 1985 [ was named a
HMational Science Foundation Presidential Young Investigator. Included
i my carcer is a three~year stint as the Chiet Scientist at the San

Diego Supercomputer Cender, At Virginia Tech, § played a leading role
in the development of System X, the fastest academic supercomputer in
the world. Sumilar io Dr. Purt’s situation that 1 outlined above, |

would take exceptional offense to having my allegiance questioned. |
am not alope. Ave you truly ready to present America’s competitors
with another edge on global competition?

Sincerely yours,

¢ <glopesi@bis.doc.gov>
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U.S. Dept. of Conunerce

Hurs‘:au of lndustry and Security
Legulatory Policy [hvision

F4th and Pennsylvania Ave. NW

Boorg 2703

Washington 3.0, 20230

ATTN: RIN 0694-A0029

Drear Regulatory Policy Divisiom

On behall of Virginia Techs College of hngmcemxg o writing 1o eXpress my sirong concems
about the possible actions stemming from the review of the luspector General Report entitled
“Dreemed Export Controls May Mot Stop the Transfer of Sensitive Technology to Foreign
Nationals in the U8 Iwould hike to cite a number of compelling reasons that we believe these
recommerndations would adversely impact research activities in higher education across the US. 1
will also cite a number of specific concerns in owr College of Engineering, arong the top 15
colleges of engineering in the U.S. m tenms of research expenditures as cited by the National
Science Foundation.

Let me start with this overview, taken from the May 4, 2005 editorial page of the Wall Sireer
Jowrnal. The article “Our Ph.D. Deficit,” written by Norman R, Augostine, retived chair and CEQ
of Lockheed Martin Corp., and Burton Richter, former director of the Stanford Linear Accelerator
Center and winner of the Mobel Prize in Physics in 1976, presents extremely compelling facts
about the current risks to the U.S. economy. They made the following sequential points:

A major camnonf-‘nt of job creation is investment in science research

® With new fechnologies, come new high toch wage jobs
Unfortunately ULS. federal funding for research in the physical aciences and engineering has
been stagnant for two decades in inflation-adjusted dollars

¢ Asagpercentage of GNP, the federal imvestment is physical science research is half of what 1t
was in 1970

® Inn China, R&D expenditures rose 35 percent between 1991 and 2001, and the number of
science and engineering Ph.D.s seared 535 percent.

¢ - In Sooth Korea, R&D expenditures increased 220 percent and Phubls by 150 percent.
In that same period the numsber of ULS. patents from each country grew by 400 percent.

¢ In America, enrollments in the physical science and engineering fields are down more than 20
percent since 19973,

&  And the kicker — With ahundant opportunities in their own countries, foreigners are not
flocking to study in American universities in the same mnber they did a decade ago.

Bre we really want to compound this preblem?
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We know that the visa controls already in place (both factual and bearsay) have resulted in many
middle-castern countries sending thelr students to other countries, mostly Australia, Canada, and
England, Fewer and fewer are even thinking or considering the U8, for either graduate or
undergraduate education. Can vou imaging the impact of ih proposed legistation on that already
sinall percentage?

At Virginia Tech, our Divector of International Programs, Dr. Sedki Riad, has had a number of
exchanges with Egyptian officials about the potential new policy. A particalarly compelling
statement was reported to him by one Egyptian official who learned about this proposal. His
comment 1o D, Riad was: "It will be better and miore economical for os 1o reopen the channels
with the Russians!”

As a reminder, Egypt used to send their graduate students to the Soviet Union and East Earopean
wunmm in ‘(hc 608 and 70s vntid they realized that they were not getting the same education given

to the nattves. The Eastern Bloc countries designed spectal programs for international students that
were substandard and limited in scope, H the ULS. goes the same route by limiting the international
students from adeguate exposure 1o the state-of-the-are technologies, those students will go to
other countries where they will get the needed exposure and they will get i,

As another concern, our college has many Chinese and Indian scholars by birth, as well as some
Russian and Pakistani, four of the countries cited as being “of concern.” Take the example of Dr.
Ishhwar Purt, the Head of our Department of Engineering Science and Mechanics, Under the
proposed rale change, he too would have 1o be Heensed sinee the proposa } changes the basis for
sule application to be country of birth rather than country of citizenship. Therefore, the proposal is
particularly egregions and personally diwwespeetful of his status as an American citizen, since o
boldly questions his patriotism and national allegiance. {(In fact, D, Purt was required o relinguish
his Indian citizenship by the Indian government wheo he became an American citizen quite a fow
vears agod. That requirement in itself might serve as a severe itimus test. The Department of
Commerce must conaider that Dv. Purt’s status reflects many thousands of academicians
throughout higher education in the 118, Do we really want to subject our American citizens, bom
on foreign soil, to this embarrassment?

Farthermore, Yirginia Tech 13 the home of the National Science Foundation Center for Power
Electronic Systems {CPESY. CPES 1 a S-oniversity consortium with 76 industry pariner
cornpanies from around the world, Although the center has developed and successfully
implemented a strategic plan with the purpose of enhancing participation of a diverse population of
.S, students within the Center, domestic Student participation is but a single component of the
farger multcultoral and global profile of the center. The participation and contribations of
international students represents g oritical component of ?;hc” center’s activities and outputs and
reflects the globalization of today’s high-tech marketplace

In fact, international students represent 70 percent of doctoral student effort related 1o this five~
university consortinm that has generated $38.6 million in resources since its inception in 1998,
Furthermore, investment by foreign industry in CPES totals more than 83.5 million, reflecting the

4 Land-Grant Universiy--Futting Enow c'< dge to Werk

3 {nishitiiticee

An fgual Qpportunin,



Repulstory Policy F¥vision
Page 3 of 4
May 25, 2005

worldwide recognition of the center. Within the past vear alone, non-LL58. stedents within just the
Virginia Tech component of CPES have contributed to nine invention disclosures, nine ULS, patent
applications, and seven UK. patents awarded. Its visiting scholar program hosted nine faculty, post
docs. and students from around the world for the purpose of research collaboration. The negative
impact that the Department of Commerce’s proposed regulation would have on an international
center like CPER is abominable.

Space is vet ancther strong concern. What if academic institutions had 1o provide additiona] lab
space to provide both the Bmited access facility as well as the open domain lab for each area of
research that is considered “sensitive™ by the Department of Commerce? At CPES, siate-of-the-art
faboratories, vital to the consortionmt’s productivity and s history of induostry collaboration, total
more than 37,000 sgoare feet and reflect a combined investment i inventory and facilities
estimnated o total more than 332 million. CPES at Virginia Tech (enabled by an award from the
Pefense University Rescarch Instrimentation Program (DURIP) and university cost sharing) has
expended more than $1 million to renovate and uphit its laboratory facilities to accommodate
medium voltage, megawatis power capacity, This unigue installation distinguishes Virginia Tech
as one of a fow select universities in the ULS, with this capability and enhances its position as a
future leader i power electronics research on a global scale.

Currently, any student in the CPER group can access all the instruments. To linut this access by

is hubicrous, It would reqguire a separate lab space with limited access be arranged. Considering
the severe shortage of lab space for our specific college, and the amount of ontdated or antiquated
space that we already operate in (four of our engineering buildings range in age from 79 to 43 vears
old}, additional fab space only for that particular purpose 18 a remendous waste and an impossible
expenditure at this time in higher education.

According to the AAUP website (htipy//www.aan.edu/sheets/TTAR humnl), when Congress
transterred in 1999 the responsibility for satellite technology from the Commerce Department to
the State Department, rescarch activity that once was subject to the fundamental research exclusion
under National Seeurity DHrective 189 was, for the first time, formally regulated and made subject
to the State Department’s International Tratfic in Arms Regulation (ITAR). Adverse impacts on
research at universitics have been substantial. Pleasce take the ime 1o visit this webasite and read
the listed acenanios.

fn our own specific case at Virginia Tech, one of owr futernationally known researchers in the
wireless field, William Tranter of electrical and computer engineering, received an RFP from
Boging on hardware in the loop simmudation. He responded and won the competition. At the kick-
off mecting he discovered that it was a DARPA feed-through project and ITAR restrictions
apphied. Since ITAR was not wentioned in the RFP Virgivda Tech objected. Boeing removed the
FTAR restrictions, since no restricted technical material was to Jow from Boging to the University
in the first year of the effort.
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Al went well uptil Boeing wanted to renew. Boeing stated up front that the second vear's effort
would be ITAR restricted, bot that we could apply for exceptions where appropriate. The
University accepted the renowal contract on these terms. Then the prohlems started. Boeing stated
that all ITAR DARPA rales would apply, and all stademis supported by this effort would not be
allowed to share offices with foreign nationals. Seminar and defense gatherings in which the
Boeing effort was discussed would bave restricted attendance, ete. Afier a few months in
negotiations, Dr. Tranter told lus Beoeing contracts officer that such restrictions were not in the best
interest of graduate education and sent the money back!

is this how we wapt to ran resesrch and graduate studies at our American universities?
p23

I conchusion, and speaking from my own personal experiences, [ was born in Alexandria, Fgypt,
but | am an American ciizen. [ attended the University of Copenhagen as an undergraduate and
received my doctorate i physics from Comell University, In 1983 T was named a National
Science Foundation Presidential Young lnvestigator. Included in my career is a three-vear sting as
the Chiet Scientist at the San Diego Supercomputer Center, At Virginda Tech. I played a leading
role in the developmaent of Rystem X, the fastest academic supercomputer in the world, Similar to
D, Purt’s situation that 1 outlined above, T would take exceptional offense to having my allegiance
questioned. [ am not alone. Are you truly ready to present America’s competitors with another
edge on global competition?

Sincerely,

Hassan Arvef
Diean of Engineering
Revnolds Metals Professor
A Lesd-Crant Unversigy---Eutting Kaowledge in Work
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From: Ya-Ping Tang <yptangi@bsd uchicago.edu>

To: <geookidbisdoc.gove
Bate: S232005 6:22:19 PM

Subjeeiz RINGES4-A129
Dear Lawmakers:

The "deemed exports” made by DOC is against the fundamental policy,
which highly evaluates and respeets for the "human right”, in this
country. Everybody knows in this world why so many first-class
seientists want to come to this country for their career life. This

is because of the most attractive policies: freedom, excelient buman
right, and equality. It is extremely unfortunate that the solicy of

the “"decmed exports” is undoubtedly going to destroy this foundation,

It should be mentioned that almost all of us are immigrants. Also, |
believe that more than 99.99% scientists from other countries
including China and India are truly coniributing their efforts,
inielligence, and even whole life to developing this country.
Although there is a possibility that an extremely low number of these
foreigners may do some Hlegal things o against this country or t0
challenge the social security in this country, it really does not

rnake any sense to put a discriminative policy on all the foreigner
seientists. It is totally unimaginable that a judge decides to put

not only all of the family members, but also their relatives and
friends, and people from the whole neighborhood, or even from the
whole ity into a jail (may be ope hundred jails), just beeause one
smember from this family is criminal. Even in ancient China or Roman,
2,000 vear ago, it was impossible.

The "deemed exports” is a sever race discrimination policy and 1, as
a basic scientist 1 this country originally from China, protest any
possibility to approve this policy, in the strongest way. It is not

only hurts all scientists from other countries, bat also hurts the
Uhaversity, Insututes, Orgamzations, and eventually this country,

Diear lawmakers, please do vour best to develop this country, but do
net block or destroy this country. I will apprecigle vour efforts.

Yours sincerely,

Ya-Ping Tang, Ph.D.

Assistant Professor
Department of Psychiatry
Commitiee on Meurobiology
The University of Chicago.

Ya-Piog Tang, PhD.

Assistant Professor
Department of Psychiairy



Committee on Meurobiology

The University of Chicagn

1. F. Enapp Medical Research Center
Room # R-020

424 East 57th Street

Chicago, IL 60637, 118 AL

Tel: (773) 834-53151 {office}; (773
Fax: (773} R34-2970

g-mails yptang@delphi bsd.uchicago.edu

} §34-5154 (lab)
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AR RIDGENATIONAL LABORATORY

MANAGED RY UT-BATTELLE FOR THE DEPARTMERT OF ENERGY

P. G Box 2008
Oak Bidge, TH 376316255
{85} 5782500
Fax: (B35} 241-2067
Interset: wadsworthi@omi.goy
May 26, 2005

Department of Commerce
Bureau of Industry and Security
Begulatory Policy Division
14th Ponnsylvania Avenue MW
Raoom 2705

Washingion, 3.0, 20230
ATTH: RIN 60%4-ADZ%

Propoased Rule for Bevision and Clarification of Decmed Export Related Regulatory
Reguirements Vol 78 No. 88 Federsl Regisfer RIN 08%4-4D39 (March 28, 2065)

UT-Battelle, LLC, the management and operating contractor for Oak Ridge Mational Laboratory,
appreciaies the opportunity o comment on the Department of Commerce Notice of Proposed
Rulemaking, Vol 70 No. 58 Federal Register RIN 0684-AD2%, regarding the revision and
clarification of deerned exports relating to regulstory roguirements. We recognize that it is a
very broad and difficelt task to promulgate a rule addressing the conditions and criteria that
govern the transfer of sensitive technology © foreign nationals working gt or vishting United
States national laborstorios. Several aspects of the proposed rule noeds additonal clanification
and modification in order © balance national security concerns with the techaological leadership
in an increasingly competitive world market. Doy comments are as follows:

We believe the rule shoold segregate the definition of “Use” and its imphication on echnology
wansfer ing two components, The present “Use” definition is Operation, installation, (inchuding
p-site installation), maintenance (checking ), repair overkand, ond refurbizhing. We saggest the
first part of the definition should consist of only installation {including on-site installation),
maintensnce (chocking ), repair, overhaul or refurbishing. The second part of the definiton
should be separated and include only operation. In scparating the operation componeny, the
criteria for lechnology transfer for operations would be based on a “Techuical Analysis,” which
may of may aot transfer iechnology given the mdividual cicumstancens of a particelar situation,

In sumnary, i % low theeshold is used 1o define wechnology transfer (doomed exporting) without
regard to “Technical Analysis,” the rescarch community would be severely impucted with
research schedule delays, cost of secking a large number of decmned export licenses, and research
programs moviag stroad because of the competitive nature of the business.



ATTM: RIN 6094-A129
Page 2
May 26, 2005

Again, thank you for the opportunity to comment on the proposed ralemaking. ¥ vou have any
guestions, please contact Rolf Migun at 865-376-7230 or Alan Parker at 8652418514,

Sincerely,

Seffrey Wadsworth

Drivector
FWasit
¢ G. 5. Boyd, DOB-ORO
L. Bever, DOE
&1 §. Friewze
. P. Migun
S. L. Porter
I B Robeno

I W, Emith
3 L. Turper
File - RO



VT -Battelle, LLC
Management and Operating Contractor for the UK, Departenent of Energy's
Oak Ridge Mational Laboerstory
Comments on the Proposed Rule for Revision and Clarification of Desmed Export
Related Regulatory Reguiremments
Vel. 70 No. 58 Pederal Begister BIN 66944029 (Murch 28, 2065

Introduction:

UT- Baitelle, LLO, the management and operating contracior for Oak Ridge National
Laboratory (ORNL), appreciates the opportunity to conynent on the Dopartment of
Commerce (DO Rotice of Proposed Rulemaking, Yol 70 No. 58 Federal Register RIN
0694- 41329 (March 28, 2005}, reparding the revision and clarification of decimed exponts
redating (o regulstory requirements. We mecopnize that # 15 2 very broad and difficedi task
to promulgate 8 vole sddressing the conditions and oriteria that govern the ravsfer of
sensitive technology to forcign nationals worlang & or viditing U8, Nationgl
Laboratories sad Untversities, Several aspects of the proposed rule need additional
clarification and modification in erder © halance national security concerns with
twechnological leadership in an increasingly competitive world market

Jurisdictions! Breadth of this Bulemaking

in review of the Proposed Rulemaking and 15 CFR Part 774 Commerce Control List, i s
noted that a nunber of the Export Control Conynodity Classifications (BUCNs;) fall
under the jorisdiction of other Governent Agencies. Examples include:

¢  UAODT (puclesr reaciors), which is controlled by the Nuclear Regulatory
Cormmission (NRC under 10.CFR Part 110 for equipment and the Department of
Energy (DO} under 10 CFR Part 810 {or the sssociated technology;

&« (AGO2 (nuclear propalsion systems), which is controlled by the Diepastiment of
Siate vader 22 CFR Parts 120-130; and

8 198 (vaccines, inumanotoxing, medical products for human sdministeation,
which is controfied by the Feod and Drug Administration vader 42 OFR Pan 72,

The guestion here 1 whether the DBOU s proposed ralemaking will apply 10 these Hens
cifed in the Commerce Contrel List where the mg}em conrod jurisdiction falls under
another goverment 4gency.

B is our winderstanding thas the snswer ts no. | s alse our pnderstanding that rules
associated with “Use Techoology” will be defined under the other respective jurisdictions
{Engrgy, BMRC, Stale, eto.) and that those rules will a;apiy to the cited commodities where
jurisdictional authority Bes with other government agencies. An oxample is the
Departoent of State and s rule with respect o "Objet Code” and “Source Code”
Under the Department of State object code {application software} use constitutes a
technology transfer. Under the DX the technology transfer depends upon the intended
purpose snd use of the application software, after which, a judgment is made.



Rulemaking Restatement:

Two stated subject arcas are cied in this Federal Register Motice. The two sabject areas
cited by the IG-Audit (Final Inspection Report No, [PE-16716-March 2004) we:

¢ Use of Foreign Mational’s Country of Birth gs Criterion for Deersed Export
License Reguirement and
¢«  Defimtion of “"Use Technology”

Each of these sreas is addressed separately below,
Citizenship versus Country of Birth

The corrent Burgau of Industey amd Sccurity (BIS) deomed oxport reguirements are based
on & foreign natipnal’s most recent countyy of permanert residency or citizenship. The
IG-Andit cited above recomnends using countey of birth rather than most recent country
of citizenship, In cur opinion, this change would sot correct the peroeived problem
identified by the B3-Anditors, The IG-Audiiors used an example of 2 Canadian citizen
who was bors in a sensitive or torronist country and travels in the LS doing business
with & research lsboratory. When applying the recommended change © this foreign
pational, gocess o the techuology would requive 2 Hoense because hisfher country of bisth
is 2 sensitive oF feryorist state, However, if this foreign national travels back w Canada
{their country of citizenship), hofshe can be sent information becguse it is Bow an expornt
vather than a decmied export. The contention here is that an individual’s lovaliy or
intended behgvior is best characienzed by the country of birth rather than the country of
most recent Citizenship,

The attempted correction in the 1-Awdit may well have the opposite effect in the
example of an individual who s born in Canada, bal moves and obtaing citizenship in
sensitive or tomonist country. In this example, the mdividual would be authorized to have
gecess to many export contred technologies while in the U8, doing business with g
research laborgtory. o this situation, the equipmest and softwan can be deemed
exported even though the forcign nations] bolds cittzenship from a sensitive or terrorist
country, while they are inthe L&

The intent and challenge is w identify individuals who dueaten ULS. interests dlovalty and
intonded behavior), Although cne-dimensional approaches are usually not sufficient in
making this determination, using two different bases for applicaton (deemed export -
country birth place and export ~ couniry ttself) often, creates more problems than i
solves, This dilemma will become an increasingly troublesome problem in the future.
Transience behavior of individuals in an increasingly mobile world with the dramalic
increase i muliinational corporations, international institutions {e.g., IAKA, professional
organtzations, affiliations, otc.), universities, and web-based bosinesses will reguire a
new moded (approach) other than the country of Citizenship or country of birth,



At this time, for the reasons staied above, we strongly recommensd continuation of the
coutry of citizenship rather than the country of birth 1o predict pyalty and intended
bebavior as it relates to this rulemaking notice.

Pefinition of “Use” Technology
{4} Backgroond

The following two technology definitions as cited in 15 CEFR Part 772, wre provided for
reference purposes. The deemwed export definition in 18 CFR 734 2(03(2) and publicly
available information definition found in 15 CFR Part 772 are provided for references
purposes gs well. The subseguent recomsnendations are based on the underdanding of
these definitions and the proposed ralemaking aotice.

Gencral Technology Note states thay, “The export of ‘wchnology’ that is regoired” for
the ‘development.” ‘production,” or “use’ of items on the Conunerce Control Liat &
controlled sccording to the provisions in cach Category. Technodogy reguirsd for the
‘development’, ‘production’, or ‘use” of a controlled product remaing controlled sven
when applicable @ a product controlled af & lower level. License Exception TSU is
gvailabie for “echnology’ that is the minimum necessary for the installation, operation,
mintenance {checking), and ropair of those producis that are cligible for License

o

Exceptions or that are exported under a Boense”

Use (Al categories and General Technology Note--Operation, instaliation (including on-
sife instaHation), maintonance {checking}, repair, overhaul and refurbishing.

The G-Audit cited ghove ook exception to the wording in the definition of "Use
Technology” The ¥G-Audit proposed the change from “and” 1o “or” as indicated below:

%  {All categonies and General Techpology Note) ~ Operation, instaiiation {inclading
on-site instaliation), melotesance (checking), repair. overbaul gpg refurbishing

&« (Al categories and General Technology MNate) ~ Operation, installation {including
on-sie installation), maintenance (checking), repaty, overhan! gp refurbishing

The IG-Auditors argue, that the likelbood of a foreign sational meeting the collective
definition by the use of the word gad would be rare, due to the breadih of the collective
definttion. Casusl esers, researchers and others would not meet this definition and
therefore the transmdssion of echnology {decmed export wounld likely ocour by the use
of the “and” rather than “or.”

Pursuant o the Export Administration Regulations{BEAR) 13 OFR 734.2(b)X2), a decmed
export is defined as follows:

(i1} Any release of rechnology ov sowrce code subject 1o the EAR 1o a foreign
nasiemal. Suck release is deemed to be an export to the home country or countries
af the foreign naticasl.  This deemed export rule does aot apply to persons



bawfidly admizted for permanens residence in the Unired States and does not apply
fo persons who are profected  individuels umder the lmnigration and
Neswralization Acy {8 .50 1324ba)(3}. Nete that the release of any llem to
any party with the kapwledye that a vivlation is abowt o occur is prohibited by
$736.Hb)Y 10} of the EAR

‘The regulation further states that the wechnology or software can be "released” for eaport
through:

{8} Viswad inspeciivn by foreign navionals of U -origin equipment and facilities;
(it} Oral exchanges of informaiion in the United Sigtes o abroad: o

{iii}  FThe applivation o siwations abroad of persened bnowledge or fechnical
experignce goquived i the United Stades.

The definitions of publicly svailable information, techrology and software as defined in
15 CFR Part TT2 are:

e . Pyblivly available information. nformation that s generally sccessible to the
interested public v any form and, therefore, not subject to the EAR (see part 732
of the EARY

¢ Publicly avalloble technology and software. Techoology and software that are
already published or will be published; arise during, or result from fundamental
rescarch; are sducational; or are wcluded i cortain patent applications {sge
FF3. DY) of the BAR).

{8} Definition Beconnpendations

The definition of “Use™ again is “Operation, imstallation (ncluding on-site
installation), maintenance (checking), repair, ovorhan! god refurbishing” Changing
the definition to “Operation, installation Gacluding on-sHe installstion), maintenance
{checking), repair, overhaul pr refurbishing”™ will allow any one of thes conditions to
potentially constitute 4 deemed export, These definitions apply to export control
equipment, materials, and software.

The threshold could be set very low if this definition gy cutly includes visual
olservation, walk by, or topical discussions without regerd to 2 meaningful definition
of what trely constituies 2 wchoology transfer. This definition would compeld
resgarch laboratories, undversities, and corporstions 1o apply fov deemed export
Heenses under o vory broad range of foreige national visits, assignments,
cmployment, professional organizations, and other interfaces regardiess of whether an
aciual technology transfer took place. Fendamental vesearch, as well as other open
research projects aad programs, would be adversely tmpacted by having such a
hmﬁd«i:aaxeﬁi definition.




Rather than protecting the U.N, Government from loss of sensitive technologies it
wonld have the opposite effect of driving research ahrood and severely impacting
sus technology and sconomic leadership.

The foellowing provess is recommended to address the potential converns about the
interpretation sud implementation of this proposed rulemaking, Pust, segregate the
“Use” definition mtd two components. The first part of the definition would consist
of installation (including on-site installation}, maintenance (Checking), repair,
overhaul or refurbishing. An individual who is involved with equipment uader
dehinttion must have some access 1o the techaology i order 1o perform his or her joby,
which would include making performance inywovements. The second pant of the
definition is operative. And the technology wdy av may not anster. To make this
determination, the individual cirvumstances would noed 1 be evaluated under the
conditons of an operation, that is. a “Techaiest Analysis” would be conducied.

The technical analysus would include roviews of the kind of equipment, matenials,
software {characteristics} © be used, the type of facility, the foreign national involved
and bsfher tradning and knowledge, the purpose of the use of the equipment,
materiads, or software {ie., fundamental research or progrictary work), icluding what
is already in the public domain, This technical analysis component of the process
adidnesses the guestion of whether or not g technology transfer will oceur.

B is highly recommend that the “operation” part of the definition be bused on a
techaical analysis that gHows the mesearch facility to review the conditions of the use
and make the proper echnology travsfer determination. This determination could
inchuds a set of evaluation criteria from BIS for family or classes of equipment,
material andfor sofiware that would be used to delermine what constitutes technology
transfer within sach of these families/classes. This recommendation is expanded
under Conunerce Department Pastnerships below.

(€} Examples of Techuival Anslysis

{1t Awtormobiles

An individual who s responsible for designing, butlding, repaiving, msialling
(assenddy), overhauling, or providing maintenance wodd need 1 know the
weehnology assoviated with these functons in order to perform their work, A person
who operates the vehicle can drive for vears over thousands of niles over many years
and not know enough from thet operstion © repair an elecwronic fatlure o the vehicle,

{2} High Performance Compaters (HPO)

Under the DOC the export of HPC 18 highly controlied. The reasons for contrad under
the commodity classification of BUCN 4A003 inchnde Mational Security, Missile
Technology, Muclear Nonproliferalion, Anti-Tetrorism, Crime Control, and HPC
{special reporting requirements). The related souvrce code for the hardware is ECOM
40003 and the technology is BOUN 48001, (iven the highly restrictive controls, a
foreign national whe i not from & Tier 4 country can run application software on top

4



of the operating system and hardware provided the foreign national does nod get
access o the operation software {source pode) and hardware and the ouiput is
checked o assure thay the work belug performaed is what was reviewsd and
authorized. This flexibility is an example of “Technical Analysis™ which concluded
that a decwed export wonld sot occur under these conditions.

(3% Research Beaotors

This example involves a research reactor that is used for fundmmental rescarch
involving neutron science. Nuckar reacior equipment is under the NRC jurisdiction
and ihe wohnology i ander the DOE export control jurisdiction. I this example the
proposed vesearch s revigwed prioy to authorization aceess. in conductng the
tundarmental rescarch sxperimoent, the foreign nationg! does Bl acqRire BrCess
controlied technology of the reactor facility. The rescarcher uses the neotron beam 1o
conduct fundamental scionce experinenis and there i no transfer of controlied
reactor technolegy.

{8 Operationad lmpacis withowt loplemented Becommendations

DRML has spproximately 4000 employees and another several thousand assignoss
supporting a multitade of projecis, programs, and research areas. Presently ORNL
has in excess of 2600 foreign visits and assignments each year, and that number is
gapected o grow as sew world-Class User Pacilities ane opened over the next two
three years. As example facility is the $1.4 bilbon Spallation Newtron Source
research facility which will have many foreige national rescarchers conducting a wide
variety of experiments, ORNL bas 2 number of internstional agreements involving
diverse scientific collaboration. An exaraple program is the $5.0 billion ITER Fusion
Program involving many foreign govenuments and research institutions. ORNL has
ewer 20,000 pisces of couiprment, as well 48 3 substantial amount of neserials and
software in its property systern.  Additionally, ORNL procures over 5300 million of
goods and services each year. As a rosult of this level of procurement sctivity there is
a significant amount of material and equwipment being surplused each vear, which also
reguires evaluation, ORML s typical of most U.S. Government research facilities
and reasonably represeniative of larger universities in tiis country with respact W
broad-based research programs, large amounts of equipment, matesials and software,
and a significant foreign natiouad popalation,

At the mrogranunatic lovel many vescarchers are not LLE, citizens or do nothave a

WISA states of Legel Permanent Residence (LPR) which excmpts these individaals
from expert control Heensing requiversents. These pon-LPR foreign nationals lead
projects or provide technical assisiance as research staff or guests, including post-
docs and vistting faculiy. This group would be tmpacted by this rulomaking:

A specific cost figure can not be determingd given that the threshold has not been

established, However, the cost will be significant. and the cost © research conld be
detrimental 1o the futyre technology posilion we 35 8 nation cnjoy at ths time.

&



i a low threshold s used o define tochnology wansfer (desmed exporting) withoot
regard {0 “Technical Analyss,” the research community and the DOC would be
overwhelmed by the sheer volume of Hcense applications. Research schedules woaldd
be delayed and, in some wnstances, the vesearch (and researchers) wauld move abroad
because of the competitive nature of the business,  baplementation of the Heense and
s provisos for each of these decmed exports af such a level would be
administratively difficnls. burdensome, and potentially ineffective.

I addition w the wohaology wanster ssue associaed with cquipment, material and
softwars ose is the evaluation of the intended research. Programs, projects, and
research wreas must also be vetted 1o assure that control areas, propristary research,
and nationgd security programs do not result 1 g deemed export to 2 foreign national,
This area is already sorutinized closely and reguires a significant amount of resources,
Fguipanent, material, and/or sofiware are tools betng wead for an intended research
program and should sot be overlooked when considering the “Technical Analysis™
reqguest being moade hereln, A significant amount of effort and rescawces is expended
in this evaluation as well,

Commerce Department Partuership

The commodity code “Use” hst provided by the BIX identifies approximately 73
ECCNs) BEmbodied in these 75 BOUN{S) 15 the reference to other BOON(G) totaling
approximately 335 BOCN(s) This number s quite large and involves many tvpes of
gquipment, materials, and software, B would be extromely helpful and wltmately
necessary o scournulate these BOUNG) unto family groaps or classes and address the
“Technical Analysis” oriteria in the comlext of famuly groups or classes. Sucha
categonization provides a consistent evaluation process for all rosearch laboratories,
research facibties and vniversitics. A checklist of the wohnivad analysis oriteria could
be develdoped and provided to the general public as & part of BIS Export Management
System guidance discussed in the next section below,

Belated Beconupendations

Depending on the threshold oriterin that are selected in the final rule, the techuicad
analysis process for the family groups or classes will requive a phased approach,
whichs s essentiad if the research Isboratories, research facalities and universities are
0 responsibly respond o the addittonal requirements. This thine frame aeeds to
include training by BIS with the development of techaical oriteria checklists by
farnily groups or classes with sctual examples.

Presently, deemed export Hoenses have & maximuns duration of two years. Itis
recomynended that this duration be extended for foreign national researchers who are
empdoyees, or who have long-torm resesch relationships with U8, laboraiosies,
universities, and research facilitios as long as that relationship exists. This thne
interval can be tied 1o the program, project, or facibity.



It is recomumended that decmed export licenses be granted for export control
commmodity categonies rather than specific equiprnent, matorials, or software. This
would offer greater floxibility in a rescarch environment where specific work
pathways are subject (o change based on new research information and direction

i s recommended that the Advisory Opimans tssued by the BIS in this arca of
Techiical Analysis involving technology transfers be posted on the BIS web site for
public acvess.

B is recommended that the BIS Export Masagoment System be apdated (0 welude the
process of iechuoical analysis for equipment, materials, and software and posted on the
BIS web sie.
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Universities Research Association, Inc.

May 26, 2005

Us, Departoent of Commerce
Bureau of Iodastry and Yecurity
ulatory Polivy Division

and Pennsvivania Avenue, WW
Roorm 2705

Washington, DO 20230

Res

Rer RIN 069-A129
To Whom I May Concemny:

Thus statement submitted oo behalf of the Unuversities Research Association, fue. (URA
adidresses the Department of Commerce (DoC) Bureau of Indostry and Security (BIS) advance
mertiee of pr C-p(ss-;,d rulemaking regarding proposed revision and elartfication of deemed export
related regulatory e

N

cr on March 28, 2005,

grements, published in the Federal Repi,

URA 15 a nouprofit consortium of 90 research-oriented universities conshiets ng tederai]
rescarch awarded by seience agencies primarily on the basis of merit at the Fermi Natonal
Aceelerator Laboratory (Feroulab). In addison, other international scientific mstitutions perform
research at Fernulab as well, Chur staff] vistng scientists, and graduate studends regularly publish
thew research resulis in prestigiouns patienal and intemational scholarly journals. Fuorther, we are
sompliant with fede al export controls rules, although maost of our research 15 exempt under the
fundamental re: exoepiion.

Cur mterests and those of the eotire umversity community are in a worka Uo “;rparf controls
regime that imposes bouted regulatory requirernents o ;r Glect n ﬂm.? nlerests reasonably
balanced with the free expression of ideas, open commerce and teade, and intemational
cooperation. The DoC Inspector General (1G) recommendations fall shc-ﬁ of & reasonable
balanee.

The I recommendations would clearly lvad 1o an expansion of the deemed export DYGETar
though no vompelling evidenee has been shown that necessiates an expansion of the current
program to protect the interesis of the United S,‘x,u In fact, BIS indicates that «t denies ooly
af the requested deemed export Heenses under the current systent,

’
%o

We believe that the burder is on DoC to show that there is a compelling interest m reforming the
current export contred regune b“ way of uynplementing the IG recommendations. Thus far, RIS
bias requested staiistics from the academic commuonity © justify rejecting the expansion of the
deced export regime, rather than placing the burden squarely upon the government to show how
these recommendations would benefit the country withst harming the nation’s scientific.
eriterprise.

Two of the recommendations from the 1G report would particnlarly affect rescarch universities.
The firat }G recommendation of great concern to us would alter the definitio vi use technology
m deterrninung deemed exports, In addition, we are conserned that d;ﬁu’:u!ties i yeening and
relaining 1‘0&.; gr scientisis, facuolty. and graduate students will be exacerbated by the 1G
recommendation that would categarize 3 foreign national by country of birth, rather than current
citizenship status.

1111 18th S‘ii?"" RV, Sulte 400, Waskington, DO 20036.3627
{3402 2831382 FAX: {200 2835012
WWW URA-HDORG



W find the (57
apposite of th

ot

recommendation 1o change the definition of use technology to be duectly
wointent of the current definition. The K3 proposes that the conduct of any one of

the items in the owrrent defiution of a deemed export of ase techoology {operation, instaliation,
mantenance, repatr, overhaul, and refurbishing) 3 the equivalent of exporting the tec bno,am

We strongly disagree and :impuz t the cuyrrent defirstion, in whach all the actions must be taken
together (o constitule use,

Furthermore, we do not support the 1G5 recommendation that ¢ wwmr“ 0‘ arigin should be
determoined on the basis of 3 foreign natienal’s place of birth instead of by the most recent country
of citizenship, Wah regard to aniversities i(}rezg‘“ facolty and graduate students are subject to
considerable security processes, such as visa clearance, prior o beginning work or study in U.S,
fabis. Theae safeguards have proven to be adeguate to protect the 1S, from any possible
daimging expit of technology. Expansion of deemed exports hased on the 1G recommendation
would trcai as potentiad encmies those legitinate seientists o our labs who have already “")f‘e.s?.
subect o multiple security reviows, and who are residerts of countrics that have not beer

d»;x.ma.d a scourity risk to the ULS.

Based on these concoms, URA recommends that Do

s Withhold reforms o the current systern of lcense requirements for use of export-
cortdrotled equiproent m university basic research;

#  {lear sdernational students and post docs for access to controlied Bqui iptrent when ther
visas are issued such that admission o wriversity academic programs is coupled with
aoeess te use of export controlled eguiproent; and

#  Conduiee to consider ciizenship status, pot country of buth, for purposes of cxport
cantrols.

As the Ho recommendations are consudered further, we hope that DoC will take the proper steps

o fully and publiely evaluate the impact and necesaity of export control reform.
Thank vou for this opportunity to comment on the DoC IG recommendations.

Sincerely,

Willtam AL Schai ud
General Counsel

o6 G. Leonard, FNAL



From: Liubo Hong <hubo _hong@yahon.com>

T <scooki@bis.doc.gove
Prates S/26/2005 9:57:43 PM
Subject: Opposing DOCS RIN 0694-AD29

Prear Su/madam;

This DOC proposal will pose sertous difficulty (o many
citizens or permanent residerts of the US hike me.
The proposal needs to be thought through caretully.

Sincerely

Liubo Hong, Ph.D.



From: <kstricklandispa.msstate.edu>

To: <Kstrickland@spa.msstate. edu>, <scook@bis.doc.gov>

Date: S/26/2005 12:38:23 PM
Subject: RIN 0694.-A20

This document was also faxed.

Thank you,

Kacey Strickland

Mississippt State University

(662)325-7402

This PDF file was created using the eCopy Suite of preducts. For more information about how
vou can eCopy paper documents and distribute them by email please visit http/Awww ecopy.com



Office of the Vice President for Research and Graduate Studies
May 25, 2005

Mr. Alex Lopes

Director

Dieerned Bxports and Blectronics Division
Buseau of {ndustry and Security

SURIECT: Mississippi State University Response to RIN 0624-A1379 dated Barch 28, 20035
Iear My, Lopes:

On behalf of Mississippi State University, Tam writing 1o respond to RIN 0894-A129 “Revision
and Clarification of Deemed Expont Relaled Regulatory Reguirements.” Mississippi State
University fully enderstands and concurs with the need to protect certain information and
technotogies for purposes of nstional security. However, the Commerce Inspecior General's
recommendations have serious implications for academic institutions, Owr primary concerns are
the “policing” responsibilities that these recommendations will impose on academic institutions
and the resulting administrative burden.

Mississippi Mate University has approximately 77,294 iterns classified as “equipment” that may
have to be considered under the proposed oew guidelines, We have approximately 662 foreign
national students and facully on our campus representing 88 foreign countries. Considering an
estimmated 10 hours per evaluation for 3 deemed export license at an average cost of $37.93/hr,
{$379.30 per evaluation} this would be an overwhelming financial burden for Mississippi State
University. Significant resources would be redirceted fo this pelicing action, greatly reducing
resvurces available 10 educate U8, students and to advance the nation's rescarch programs.

Although we understand the need for control, we feel that the control should be at the viss level.
fn this way, foreign nationals of concem can be identified and their access 10 1.8, academis
institutions himited based on their visa status, To pass this burden to academic institutions by
sequiring a license for a foreign national to “use”™ equipment, if the export of the equipnent to the
student would require a Heense, would be financially damaging to 1.5, institutions sad students,

We appreciaie the opportunity fo submit these comments. 1 hope you wilf give our concerns vour
tops consideration.
2 57

Colin Sehnes
Vice President for Research and Graduate Studies

FO. Rox 6342 « Mississippi State, MS $9762.6343 » (6627 5253570 » FAX (667) 5958028

e



From: "Horton-Smith, Glenn™ <gahsi@phys keu.edu>

To: <seook@his doc.govs
Drate: ””w"/(w.’z{}i}.J 12:40:46 PM
Subject: RIN 0694-AD29 Revision and Clarification of Deemed Export Related

Regulatory Requirements

Regarding the proposed "Revision and Clarification of Deemed Export Related Regulatory
Reguirementa™

Modifving the rule as proposed would have an
extremely negative mmapact on UK, university research
groups, incloding my own, 1 would characterize the
impact as somewhere between extremnely damaging and
completely disastrous.

Fam currently in the process of interviewing
candidates for a postdocteral research position in
neutrine physies. The two top candidates on my
present short Hst happen to be Chinese citizens.
The research topic uself is as basic g5 ong can
tmagine, but in md‘er to perform the research, we
need 10 use a variety of tools which appear on the
Commerce Control List, especially high speed
oscitioacopes (or equivalent digiiving electronies)
and clusters of networked recent-model Pentium-class
computers, and potentially any commercially available
techuology that is of use to us, which might include
anvibing from secure communications software APls o
sensitive gated cameras. If the rules change and
my pcopic can no longer use these tools, then I can
no longer do my research. If | were , 854
consequence of this proposed rule cnange, to hire a
less~-gualified non-Chinese postdoe 1n order 1o get
someone who can uase the necessary tools legally, or
1o fire the Chinese postdoc and hire someone else at
such time as the rules do change, wwounld be (1) a
repugnant and possibly itlegal discrimination in
emplovment on the hasis of pationality, (2) an action
that would kely harm my relations with my peers and
collaborators in many other nations, not just China,
and (3} a sttuation that would harm my research
compared o how it could progress i1 could ure the
most gualified person and expect that this person
could legally use these tools, This is why |
characierize the impact as somewhere between
extremely damaging and completely disastrous.

When | say we "use” these tools, | mean that we make
use of them as "ordinary users™ we io not huld them
from scraich, tear them apart to see what makes them
work, or otherwise develop the skills to constroct
Peatiums, high speed ascilloscopes, etc. Operating,
wnstalling, and/or maintaining such equipment or



software does not confer the necessary skills (o

alfow anyone to recreate such technology in another
courdry. 1 have been using such equipment for almost
as long as | have been driving, and 1 could no more
build a high-speed oscilloscope or a Pentiom CPU than
[ condd rebuild my car's ranswission. | therctore
oppose the proposed rule change as being unnecessary
and unwise, m addition 1o being extremely damaging
to ULK, basic research. It is appropuiate that the
"expert” of technology be "deemed” to have occurred
_omby  when the "use” of the technology includes
operation _and  deep engineering or
reverse-engineering of the technology, such as
redesign, refurbishment, or rebuilding.

{ apologize for the poor formatting of the text in

this message. 1 am currently on location at an
experimental site mw Japan, and have a hmited amount
of time to deal with piceties, Butl did pot want to
miss the opportunity o comment, due o the
significance of the proposed rule change. have
spent 4 some time over the last month attempling to
defermine on my own specifically which of the
technologies [ use would be affected. T was not able
to find anyone o the KSU administration
knowledgeable about “exports” who could help me. You
should know that the time spent on this activity
subtracted fromw the time | eould spend on my
research, Thus, while | truly appreciate vour

attempts to tmprove your regulations and vour process
for inviting citizen inpt, you should be aware that
merely proposing such a radical change to the conduct
of university rescarcly in the U5, has already had
some negative impact. 1 sincerely hope it will be a
long time before any such change 18 proposed again.

Respectfully yvours,
Glenn Horton-Smith
Assistant Professor
Depariment of Phystes
Kansas State University

e "Horton-Smith, Glenn" <gahst@phys ksuedu>



From: “jm‘z' s, Vony" <JONESTO2{@voughtaireratt.com>

To: puhucwmvzmmwub;x doe. gu\"‘” pu‘ﬁim, smentaiebis doo.govs
Date: 5/26/2005 21630 PM
Subject: RIN 0694-A129, Revision and Clartfication of Deemed Export Relate d

Regulatory Requiremerds

Vought Awrcraft Industries, Ine. ("Vought") provides the comments below for
your constderation during BIS review of the i’nspe ctor General Report
entitled "Deemed Export CControls May Mot \mp the Transfer of Sensitive
Technology to Foreign Mationals in the U8

i Yought does not ohject (o the proposed change to the definition of "Use”

technology in Section ”?3. } of the EAR. Vought has interpreted "and® in the
definition as meaning "and/or;" therefore this Lh.mgﬁ. will not adversely
unpact Vought,

The Inspector General's use of the term "foreign national” requitres
clarification. The EAR does not define "foreign national” iu Part 772, ot
elsewbere, and the term has various potential meanings as shown by the
Inspector OGeneral's report. A precise definition is necessary for a
complete evaluation of the mmpact of the proposed changes t VOuﬁht'x
business activities. Part 772 of the EAR does define "person™ ag a natural
person, including a citiven or national ... of any foreign country ...

The FAR does not define "foreipn national,” although the term is used i
Parts 730, 734, 736, etc. The lack of a clear and concise definition for

this key term ruu}ts n various interpretations by Government and industry
personnel responsible for export comphance and enforcement. A clear,
concise defintion is needed.

3. Reguiring U5, industry to determine and/or obtain documentary evidence
Of the place of bf.rth, regardless of eitizenship, of every potential iorezg,n
employee or foreign visitor who will have access to dual-use controbled
techuology will place an additional burden on ULS, industry and will result
i

* Additional costs (r)zmuwork time and effort)
* frore :mng. Cad‘izmc_s for foreign y;xwampinynm;t prnvcw*m
%

A need for additional deemed export Heenses requiring 45 10 90 days
for processing

* Potential violation of U5, EEG laws and regulations pertaining to
nondiscrimination based on nationality

In the event Vought requires and succends ty obtaining documentary evidence
of each individuals place of birth {e.g., by requiring each individual

pnmdg a hirth certificate and/or a p‘xs&pmt) Vought, and probably most of
LS. mdustry, does not possess the expertise (o “e;m’ the validity of

foreign birth certificates and may not have the ability to read foreign

farth certificates.

Any proposed change 1o foreign national access to dual-use controlled
technology will have an jmmediate and diree ct impact on Yought's:

Busingss relationship with us Canadian suppliers and emplovees of



{Canadian suppliers. Vought purchases a substantial amount of commercial
aireraft products, capital mmhzm ry and cquipment, software and raw
material from Canadian suppliers. Vought hosts visits by over 100 Canadian
citizens cach year. At present, Vought confirms each Canadian visitor's
chizenship, but not their place of birth, Verifving each Canadian visitors
piau of birth will delay on-going business activates.

Forcign suppliers and customers because in order o comply with the
FAR they will have 1o obtain deemed reexport licenses for cach of their
employvees who, although citizens of the same country, may have been bom in
a different country (Subsection 734.2(bX}3.

Becanse of the adverse impact that will resull from use of a foreign

naticnal's country of birth as a critenion for deemed export license

requirements, Vought opposes implementation of this proposed change to the
BAR. Vought recommends the definition of "Use” be changed and that the EAR
inchude a definition for "foreign national.”

Please contact me i you have any gquestions or desire morg mformation.
Sueerely,
Tony Jones
Manager, Import/Export Compliance
£LT, Imp P i

Vought Awreralt Industries, Inc.
{972} 946-2730



Frop: . Allen . Bard” <ajbardemail.utexas.edu>

Teo: <publiccommentsi@bis.doc.gov>
Bate: 5/26/2005 3:50:58 PM
Subject: Re "RIN 0694-A0029"

DBEPARTMENT OF COMMERCE
Burean of Industry and Security
15 CFR Parts 734 and 772

Revision and Clarification of Deemed Export Related Repulatory Reguirements.

As an academic and active scientist, | strongly oppose implementation
of the proposed regulations. The ULS. seientific research enterprise
strongly depends on foreign nationals (praduate students, post
doctoral fellows, yesearch associates). The pew proposal will
discourage the very people that have made enormous contributions 1o
our research.  They are already plagued by misguided visa
equiremnents and now, being hit by bureaucratic requurements on such
things as operation of equipment, they will siply go elsewhere in
even greater numbers.

The sad thing 15 that such regulations will do no good whatsoever.
With the highest secunrity and controls, the U8, was unable to
prevent nuclear weapons from spreading, even 1o third world
countries. The same is true of other technologies. Al these and
other new regulations will do is speed up the decline of science and
technology in the ULA

Allen 1. Bard

The Umiversity of Texas at Austin
Chem & Biochem Dept

I University Station A5S300
Auwstin, TX 78712-0165

Phone (S123471-3761  PAX (512710088

Visit our Web page at hitp:/research.om utexas edwabard/



From: “Joeanne Kramer" <Gkramer @ -Vicom>

1o <publiccommentsi@bis.doc.goyv>
Prate: 5/26/2805 4:24:43 PM
Subject: RIN 0694-AD29 H-Vi Incorporated Comments on Proposed Desmed Export

Regulations

Atiached letter is from:

Carl 1. Johnson, Chairman & CEO
H-Y1 Incorporated

375 Saxonturrg Boulevard
Saxonburg, PA 16056

Phone: 724-352-5220

Fax: 724.332-5299

e-mail: cjohmson@it-vicom

The information contained 1o this transmission is intended only for the person or entity to which
it is addressed and may contain H-V1 Proprietary and/or 11-VI Business Sensitive material, If you
are not the intended recipient, please contact the sender immediately and destroy the material in
its entirety, whether electronic or hard copy. You are notified that any review, retransmission,
copying, disclosure, dissemination or other use of, or taking of any action in reliance upon this
information by persons or entities other than the intended recipient is prohibited.

LK O “Carl Johnson” <cjohnson@ii-vi.com>, "Dan Waliz"
<dwaltzi@pattonbogps.com>



IROORPCHRATED

FYHINCORPORATED, 375 Sawntum Boulevard, Saxonburg, PA 16058
General Offices: 724-352-4458 Sales: 724-352- ’305‘4 FAX: 724-352-528%

G May 2005

Viz Eroail oooki@bis doc.gov)

U5, Department of Commierce
Bureau of Industry and Security
Regulatory Pelicy Division

14" & Fennsylvania Avenue, NW
N}um 2705
Washington, BC 20230

Attnr RIN 0694-A028

Re: Comments On Proposed Revocation aad Clarification of Deemed Expart Related
Regulatory Requirements

Pear Ms. Cock:

Please aceept this Jetter as the commicnr of IVT Incorporated (“1I-VTY) on the proposed revision
and clarification of deemed export related regulatory rc(}uirmwntc discussed and described in 3
Federal Register Nodee published by the Bureaa of Industry and Secunity (“BIS™) on March 28,
2005 (7O F c,d Reg. 15607).

H-V1 s a leading roanufacturer of optical componmts 1t 15 headguartered in Sasonburg, PA aond
has several manutactoring facilities located within the Unsted States. It also has manofactoring
facilitics located ountside the United -"%tqt“e:%_u however, mcluding in Singapore and China. Some of
the thin film coating technology praciced by 11-V1 is subject to controls under the Export
Administration l\&galamom CHEARYY Tnsofar as controlled technology of LLS. origin is pr'-zcticed
at the H-VI faalty in Singapore, (VI

authotizing the expont of controlled tec

s expenience in applying for and obtuining licens
hnologe to employees of our Singapore facility w ho are
cxposed to that technology.

H-VT would ke to take this oppertisity o compent specifically em the proposed use of a foreign
ratonal’s country of hirth as the basis for determining whether 2 deemed export eense shouldd be
requived. We at 11V think this 15 a very bad idea for several roasons,

First, as a practical n e r, we believe that the proposac 4 change could increase subsis r‘mi] the
licensing burdm on LLS. companies \;md Bf's itself) without any corrasponding increase or

sprovement to Uinited States national security or the other }};{):31:9 served by our export controls,
With respect to our operafions in Singapore, f a example, IL-VI applied for and received a license
;mi:‘he:n:i;smg the disclosure of controfled technology to employees who are either citizens or
pennanent residenis of Singapore. This authonzation covered severs] individual employees wha
are sitizens of Malaysia, bat had been gmﬁte(? permancat restdent status by the government of
Singapore. (M the labor force avalable in Singapore, sany are citizens of Malaysia Inst permanent
residents of Qimgaporc‘ We xmdust.mﬂ that the governms ot of Smgapore grants permanent
resident statis ondy after a oy gigorous scrs i‘*zmp and review process. Under these




circumstances, we see hetle reason 1o require that a U5 oo m{nm\ fike J1-V1 apply separately and
'sz'n'?*"\fi»"h%ﬁv for cach such employesn. H-vf was oblig

apply for and ubtain individual “decmed
re-caport” Beenses for e e Adoyess at s Singapore faam\ who are Malaysian citizens bt ot
permanent residenis of Singapore. The

preparation of these several ul_ph(,.-x tons proved extremely
time consuming. Likewiss the review of thess applications required the nime and resources of BIS
and other reviewing agencics. Ulumately, all of the applicatiors submitred by 1VT were granted.

Seeond, we note that adoption of a ford

g nagonal’s country of birth as the crterion for rcquifing
a desmed export Heerse could put non-ULS, companies, inchiding foreipn subsdiaries of U8,
corapanies, 1 an impossible sinmton. United Seates law protubits dxsunmz'm ELOTE AMORE
employees based upon the employess” country of birth. I 1LV were even to ask « job applicant
who i & permanent restdent of the LLS. about the ;1}‘\;3ié<;:mt’s country of birth, 11-V1 mipght face
sepious pofential lsbilines based on alleganons that i had unfauly « diseeimninated. The United
States is not alome in prolubiting such discriminanon. If the HAR were amended to requdre the use
of a forcign national’s countey of birth as the cntenon for deterraining whether a decroed expost
liwense 1s vequared, that amendiment could put foreign compardes, or eves ULS. companies, in the
srtable posiion of engaging w discrimination that could be prohibited by other apphicable
faw. For this additional resson, we \ubimt that the proposed change relating 1o the deemed export
requirernents should not be adopted.

UNICIEnLY

Thard, under the Intermagonal Taafhc e Arms Regulatons, disclosure of duta either to 2 U8

cifizen of to & perpanent resident of the United States s not considered an export or deemed

export of that data. We sce no rms‘pr- why BIS should adopt a different or tougher standard with

respect to data relating to “doal use” fteros than the State Diepartment doss with respect to
chdeal data relaning to defense articles,

We appreciare BIS consideration of this comment. Shoold you requins addigona] ndormadon,
ph ase do not hesttate to contact us.

Very tuly yours,

e I
el 3%4/%%,
{a‘

Cagl }. Jobhnson
Chaman and Chief Execunve Officer

e Pramiet Waltz and Russell V. Randle, Patton Bogge, LLP
Francis }. Mramer, President & Chief Operating Officer, H-V1 Incorporared
Hemuan B R t-‘ed" Fxecutive Vice President IR Commercial Opues, H-V Incorporated

Marjorie L. ";?c;mm, vaon Couverol Manager, IV nwtpe atedd
Catherine Thoxnberry, Export Proveduares Corpany



From:
To:
Date:
Subject:

Will be mailed

"Epsien, Jonathan (?%zngaﬁicazi)" <Jopathan Fpstein@bingaman.senate.gov>
<seockidbis.doc.gove, <skamins@bis.doc.gov, <alopesi@bis.doc.gov>
$/26/2005 5:35:14 PM
RN 0694-A1329

today; please pass to Matt Borman and Peter Lichtenbawm,

Thanks . Epstein 202.224-3357

O

“Muhs, Jeff (Alexandery” <Jeff Mubs@@

"Sonnesyn, Matl (Alexander)” <Matt_Sonnesyn@alexander.senate.gov>,
alexander senate. gov>




’Eﬁmzﬁz‘i %mztgg Senate

WASHINGTON, DO 20810
May 26, 2008

The Honorahle Potor Lichtenba
Avting Uinderseerats
Bureau of Ishasing! Securiy
LB, Dopartnient of Coanmerce
147 and Permsvivania &v g, W
Washungton, 1 2023

Piear Undersoorvtey Lichus

sandds 1o your mbvanced notive of proposed ndermaking
mied Hxport Related Regnlatory Requiremonts™; RIN
s peoogtizs that your propost! addeesses the nowd o
ensure il sensitive techsudog finadveriently waoasferred 10 nations or orpanivations teg
may be boside (0 the Lhnied States, »"?m‘f-“‘fer, we are eomisernped the rule, as it appears to by

savistosed, eould heve wide-ranging unistonded conseguoncss,

Wi are wisting this fotter |
epntled “Revision and Chification
U694 A 0020 duted Muarch 28, 2005,

Chur privszepal coneern with your proposed ndemnaking is the pegative npact v conld
shility ol waversities o atizaeet the best and brightest foreign nationsds in basie
aroh, and thus, 8 poterdial negative impust on the gquality or Qamﬁ*:tv e basic reseg

produced by undversitios. We are also concersed by s padontia! tmpact on federal luboratories,

b oo e

{huversities have iradittonadly o
o

aridy Dirsetive T8

ot the fundamental research policy found in Mational

¥ as an oxemption from the decroed expuat rufe. T s oo endenstanding thig
the rulomakivg b propusad todiy could z‘-;:a;m'rc i ?\ aniversiies and fodera! Ishorslonies
e a doomed oxport Boonse Ha forelyn rational uses any plece of "‘§m§'}}":‘:€)%§ that falls under éh:f
Commerce Conmtrod Listing oven i the conduet of *mdammmi While such a hconse
coudd be zmp'fm'v-‘h what concerns us is the added oipense ¢ aiail for the

: won of a hoenss oy each foreign 1 sk i use smaiés;ﬁc piEces of comione contrabied
equipment m s single Bboratry, Usniver s are bedrcks mfiz’ﬁ':-“wazk a and s sexdbed Sy our
uational coanpetitive posiure "ha\; ars ot sophisated isu?as“‘f"" sty profes

zontnd stadT with ploysicad sceess control remparements o ther productis

st export
@t planis.

b particutar, we note thai the reeent Mational Acadomy of 3

“Podicy buplications of Tuternationg! um‘v

States” " Eays oud some bportant figures relative y( yar g)i'(;;‘i)*‘;@-"i rute. The ¢ TepTt rotes that
senrly hatf the dostoral levet staff and 38 poresot of postdocs at the NiH are foretyn sationals —
b witl] vongr proposed role smpast \? 1's vesearch f:{fm'ts’?’ For setvnce and enginesring
ocenpations, 38 pereent of doctorate leved enmployess e Qreign born, up fronn 24 porcent i

senees repord entitled
: ‘am»i&ma aned Poatdoctorms! siars 10 the Ulnitad

I




ouy proposed rufe a f@a s a? g abid

P90 - how will y 310 Students o wark
sompanies suoh as Imel? &nong i are {ored
born, n sogincering 36 percent ar Sroign born - fi , ‘i i wliere wversiies m

5

:z;‘sp} s for export boenses for pow fao 3 3 LR dor the stress of
iying 1o obiain enure d upo ' 5 §‘ wevald spern o us that the
Viga bantis aystom may &Im; iy ?x{t?iiﬁ-%\? mmh v‘ 12 ¢ wark éim éc s designed for s

duphoatve?

e :uﬂmw that vou assess e impust of vour proposed role i
bat the finding of the Nattona! Acadenies repo sl s 4 whofe ¢ z";{:’ gmiﬂ -»h tham in the &
regisler with the Unal rule. We also roruest that yvoos cetimate the annasd cost o U5, s}sx‘z'wzs‘s:,ir;ifzs
tor preparing such weport Hoenses, again published in the i58¢ had the

wderstand the extimatod eost-bonefit rano of the regolation
provike on the federst copator the esttmnied increser in lic
ihis rule.

N

Ly e Peontact for tus effort are Mr Joff Muhs, 2022244944 and Dy Jonathan 8,
o ‘ ‘
L i

Epaloin, 22

&3 S R
Sancoredy,

Lanar Adoransdor
(1.4 Senmior

cor The Hon, FH Marbasrger 11
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UCAR

University Corporation for Atmospheric Research

A, Box 3608 Phone (308} 487-1452
Boulder, CO BO307-5000 Fax Phone {303} 4971654

FACSIMILE COVER SHERET

DATE ;. 27 May, 2005 . TIME: %380am

PLEASE DELIVER THE FOLLOWING PAGES TO:

NAME: Department of Commerce ATEN: RIN 0694-AD29

LOCATION:DOC, Buresu of Industry and Security, Repulatory Paliev
Division

REFERENCE : RIN 0694-41029

PHONE: __ FAX PHONE:_202-482-3355

FROM Dy, Richard Anthes

LOCATION: Fleischmann Building

PHONE 303-497.1852

COMMENTS:
Comments on the proposed BOC changes affeciing oxisting requirements and

policies for deemed exvort Leenses.

.......... e

WE ARE TRANSMITTING 3 PAGE(S) OF COPY INCLUDING THIS
COVER SHEET. IF YOU DO NOT RECEIVE ALL PAGES), PLEARBE
CALL:
(303} 487-1652
LA T ANK YO »hwas

TROR Lol S| Pel Aty ©
PR JT 20T 1832 I@BAT?IAES POGE, 31
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%ﬁwwmﬁw CORPORATION FOR ATMOSPHERIC RESEARCH

MATIONAL CEMTER FOR ATMOGSPHIERIC RESEARIUM o UCAR OFFICE OF PROGUEAMS

Ridmm A, Awhes

’ T - . N N
ox RN » Boaldes, 0O 303073006 May 26, 20035

FOANSZ e Gon 30304080858

.rb ROt Ate 1T}

Yis Telefax Mo, 202-482.338
ATTND RIW 0694-A129
Deparument of Commeres
hurean of Industry and uwmhy

ailatory Polivy Divisio
157 & Pennsylvania Aves u:, NW., B 2765
Wzte:hi;mi on 13,0 202348
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D
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ilunk;m ffwr the opperiunily o comment ap the proposed Departimont of Commerce (IQ0) (:hsm;;gts
3 Tt cxz\hnwwq sircnonts and policies for dooed export Hioenses, As Prosident of the

¢ 5
! wrporation {or Atmospherie Rescarch (UCAR), { have major concorns with how these

changes would mﬂ:‘m\ cly affect r:saas‘(‘h i our erganization and throughoul the w\zv*“*i jcs and

reh faboratories in the United Stafes, UCAR s a son-profit consortinet of over 160 university

mw-!mr nd affifistes conducting federaly-funded rescarch awarded by scionce 'g«n"zes primarily on

; 3

weerit &b the Nationad Center for Atmospheric Research ’h( ARY. Our researchors and
sludonis rcguiwi» publish t 'hc% seseasch resulis in pr«‘e%msus national and insernati mmi scholarly
journals, Forther, although raost of owr rescarch is exempt under th mnda;m.z af research exception,
we are campiiang with 5&:&952}? export conirofls regulations,

NCAR s .:;om; od by the National Scionce Fosndation (NST). Other KCAR and UTAR activitios are
funded by the Departmnat of Rrergy {DOE), National Gecanic and Atmospherie Administration
{NOAAY, the \fa*u‘ﬂm} Acronautics and Space Adminimton (NASA), the ULS, Department of Do
{0, nod the Federal Aviation Administration (FAA).

UCAR curvendly has Zt)fs!‘i}k‘nm{b y 1440 employees. Gf those czr.p’w» s, ithore are 118 forcign
natiorals GGomo of whom have boon granted permanent res {
apen CrVireument thal encourages anii mp ol o fn»‘-ca;rcn-'i senrcia il jt&;z..r and ca
BEORY wik.::.inss tn‘:?'s wx Rin and outside UCARL A{? encourages the resudis of to be

siad and broad ) inated (o hvst sarve socicty. As a consenthum of universitics and sentar {or
atwophioric rescarch a 5, UCAR hosts sominars that are epen and cacourages visitars fron
around the jlm, T}x m-amﬂ cepier is indeed the uafctiersd coltaboration among all
sofiafists, a arch profents is not Himited o ‘hx%‘lcid' ng LS. ch:f» wship, This
approach serves =h nz:'{ on w;‘:i?, a2 foteign n tional

}Z‘Hb,:

5 confribute strongly omd in essential ways to UCZAR

cathor prodiciions and warnings,
sidentanding asd predicting climate and aiv guality, and vaderstanding the Earth and is relationship
the s,

and NCAR programs and heoco 1o shvcic*;y in aroes such as i*'m*aww

ag

Dopartment o"(‘umn cree (DOC]) 5 seoking comments
requitements and pelicies for d'- r- :d oxport ficense
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and potndially extromely daw ﬁine m;).u, ati ws frcni! ;m.ysoscé DOC aafe chappe include:

bio s
“aiosm; ceriain gen vinars mﬂ ks i'vkx ng participation by
CiR pi D) WOCUTCIRERIS 16 4
muox o w sociatﬂ:c wi -}ﬂ Vi m OF3 OF 3CIViCe prov :dcr:., an d h

s ?

no:%sihiy DDC'} préar o corsducting
5

i W@ research {m,i mtgé menting the propoesed rules could shut
down certain projects within U CAR because oi"ihe essential feadership rote plaved by these individuals.

eqnipment in
wdamenial research about the sartlys
ad, “vfauy of theas projeets, especindly the international ones, would

X

frohd projects amd International colleborations whare tr';ii_”
alnosp wre anc‘s ancans is eonducts

g

The wost stnking inipset 10 our epc;‘aiio;,s would be changes in the “use” of conty
far

<
gind 16 o balt of the “use” of every picee of contralled fechnology {such ws radars und other types of

.,
-.'m'?. wueais and eqx zlpm st} would noed te be shiclded from forcign nationals, or clesred for

VICAR doas not currently wack “use” of DCAR physieal facilities, «

software, data sets, computers, or networks (refsred 1o colleetively as °F

o site, in the fi2ld, or romole Ey in the manaer sugpested ‘ny t

projoects all ¢ the worid 204 often works with qup

the LIS, so individuals wou —d have fo be o sm; (3 wix
358

,«
¥
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are within _ :
' fofi aod by the DOC in any field project. This would apply to planning meetings,
gl BVeR SO *ﬂpecfs afpmzcz’;-aiign i \A-*mk:»‘;ho«m i the conduct of field

nig, it s <a£1&n asnntial to show data, falk about instrument problums and Himitations, and

s the bupacts of problems on the oxperiment. T ke hindered in significant
witys if wo can’t freely show and tall abowt results inthe course of field experiments, either those
mvolving non-10.8 citivens or these conducted outside the UK.
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w10 fedd operations, the new “use”™ definition would greatly affoet operations at UCAR's
f> mmi o Computing Division {SC}, which operates one of the arpest super ro‘ﬂp‘ﬂm conters inihe

2284
country and supponts thousands of re fers around the country. Many eniveosity aﬁ,\sw itiwir
studunis who work ont NI projects analyze data and pcrﬁl‘»m computaiional exp f*;fn Cns S h &
mamcrc;’i vwh!wns of weather and climate systoms. The studonts ere srr»ru,m nt contributors o the

sed 1DOC gon changes will thug hamper foreign national

g v? H’“ st pdenis at l’ S. ba tversitios who are studvieg in dissiplines requiving NCAR s computers and
da

~

Iy summary, UCAR i' siiongly opposed 1o the proposed ¢ Et-mzwcs ‘E at waondd affoct existing

= {‘5 3
requincments and policies L a}memd sxpot fice b 5. Th pld be oxtremely das Mg 1o
the conduct of fundamer :rea‘ regearch upon whi i uy"s fuix.z'ﬁ dcpam-s.

‘Thank you for the oppontanity to comment.

Sincerely,

«m“".”” '
Rl G L
Kichard A, Anthes
President
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From: "Hall, Joba F. (HG-KDUTOY <Gohn.hallinasa.gov>
T <publiccommentsibis.doc.gov>

Prate: 5272005 10:53:37 AM

Subject: FW: NASA comments to RIN 0694-AD 29

From: Hall, John F. (HOQ-KDOTH)

Sent: Friday, May 27, 2005 147 AM

To: 'scooki@bis.doc.gov'; 'slopesi@bis.doc.gov’

Co 'Grant, Geoff'y 'mbormani@bis.doc.gov'y "Patrines, Av’
witliam berey@osdamil; plichten@bis doc.gov:

Kathie L. Olsen@ostp.eop.goy

Subject: NASA comments to RIN 0694-A129

In response to the March 28, 2005, Advance Notice of Proposed Rulemaking
regarding the Department of Commerce Office of Inspector General Repornt
entitled "Deemed Export Controls May Mot Stop the Transfer of Sensitive
Technology to Foreign Nationals in the ULS.,)" attached please find

MNASA's comments to the recommendations described i the ANPR and selater
matters addressed in the report.

Thank you.
JFH.

Jobhn b Hall, v

Director

Export Control and Interagency Lisison Bivision
Office of External Relations

NASA Headguarters

Washington, D.C.
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Washington, DC 20546 0001 May 26, 2005

Office of Extermal Relations

M. Alex Lapes

Direcior, Deemed Exports and Electronics Dhvision

.5, Depaniment of Commaerce

Bureau of Industry and Security, Regulatory Policy Division
14th Street & Pennsylvania Avenue, N.W.; Room 2705
Washington, D.C. 20230

Re: RIN 0694-AD2G

Dear Mr. Lopes:

In response to the March 28, 2003, Advance Notice of Proposed Rulemaking regarding the
U5, Department of Commerce Office of Inspector General Report entitled “Deemed Expont
Controls May Net Stop the Transfer of Sensitive Technology to Foreign Natiouals in the
U.S.” MASA is pleased to provide 1o the Bureau of Industry and Security (BIS) iis conuments
to the recommendations provided therein.,

As an iniial matter, NASA supports the recommendation that BIS revise the definition of
“use techwology” in sechion 772.1 of the BEAR, 15 CFR § 772.1, to replace the word “and”
with the word “or,” or even “and/or,” as follows: “Use”. (Al categories and General
Technology Notel-Means all aspects of “use, ” such as: operation, installation (including on-
site installation} maimtenance (checking), repair, overhaul, {or] fand/or] refurbishing. This
appears to be 3 logical and reasonable reconunendation.

The second recommendation urges BIS to amend its policy to require U5, organizations to
apply for a deemed export license for employees or visitors who are foreign persons with
access to dual-use controlled technology if they were born in a country where the technology
transfer in question would require an export license, regardiess of their most recent citizenship
or permanent residency. In other words, one of the “home countries” of a foreign person
consigmee, as described in 15 CFR § 734.2(6)(23(31), would be her country of birth, regardless
of whether she had ever lived thers beyond her nativity or was a resident — or had even
acguired cilizenship - in another country. NASA is concerned that this recommendation may
perhaps be unduly-broad, and could have the untoward result of imposing export license
requiremerts or prohibitions on ransfers of dual-use technology to foreign persons with no
real nexus (o a proseribed state. The recommendation may also contrast with the manner in
whach ULS. persons, incleding foreign-bom permanent residents and naturalized citizens, are
treated under 115, export control regulations. See, e.g, 15 CFR § 772, 22 CFR § 12015




m‘.‘"’/'

o

Additionally, the act that a Syrian-borm permanent resident of the United States 18 reated as
a L&, person under ULS. export conirol regulations, but a Syrian-born citizen of Canada
should be treated as & Syrian person under those same regulations may raise ghestions of
international comity — upon which the seccess of multilateral export control efforts must
altimately depend. Finally, in the context of Government-to-Govemment cooperation, the
suggested revision would create a duty to inguire about the country of birth of a forsign
goverment partner’s employees, to which inquinies the foreign govermment may be unable or
unwilting to respond, due to foreign privacy laws. Ultimately, such a change conld impair
intergovenunerdal agency relations and missions.

NASA concurs in the recommended revision o Question A4} of Supplement 1 to Part 734 of
the EAR, but only to the extent that the prepublication review requirements addressed therein
relate to national security, foreign person access, or export condrols. In our view, a
prepublication review requirement that exists exclusively to ensure that the publication would
nol compromise proprictary or export-controlled information provided by the Government to
Government pubheation standards {e.g., as to format or usage), would not void the
fundamental research exclusion. ¢f, 41 CFR §§ 1835.070, 1852.235-73 (NASA FAR
Supplement clauses on “Final Scientific and Technical Repanis”, inchuding Aliernaie | on
fundamental rescarch).

Finally, NASA agress with the reconunendation to revise Question {1} of Supplement 1 to
Part 734 of the BAR. The fundamental research exclusion runs only to information arising
during or resulting from basic and applied research in science and engineering, where the
resulting information is ordinarily puldished and shared broadly within the scientific
community. 18 CFR § 734.8, 22 CFR § 120.11{8). The exclusion does not relieve a
sponsored research institution - or the sponsoring Government agency — from the requirement
to otherwise comply with sxport contyol Iimitations governing background technology or
general foreign person access restrictions relating to export-vontrolled technology or hardware
used i the sponsored research.

Thank you for the opportunity to comment on these imporiant matters,
Cordially,

i Pk g

o

John F. Hall, Jr.
Director
Export Control and Interagency Linison Division

e Matthew 8. Borman, Deoputy Assistand Secretary for Export Administration




From: Brant Johnson <brantyggmat.com>

To: <seooki@bis.doc.gov>
Date: 572772005 11H12:02 AM
Suabject: ATTEN: RIN 0694.A1329, concerning 15 CFR Parts 734 and 772

To! Department of Commerce
Bureau of Industry and Security,
Regulatory Policy Division

{dth & 1” cnnsylvania Avenue, WNW
Room 2705

Washington, DC 20230

ATTH: RIN 0694 ADZY, concerning 15 CFR Parts 734 and 772
Diear Department of Commerce,

Yesterday you were FAXed a copy of the attached letter expressing

serjous coneerns from the RHIC & AGS Users' Executive Commitice 5
Brookhaven Mational Laboratory about the proposed change in the definition
of use with respect to deemed exxports. We sirongly support the remedy
proposed by Brookhaven Seience Associates and wrge that you adopt i

We hereby send another copy of our letter by e-mail to

(a) increase the probability that you will carefully consider our
expressions of concern, and (b} o nottfy relevant members of the BNL
administration {those listed in the "ce:” of the letter) that we have
taken this action.

Sincerely, the RHIC & AGS Users Executive Committes:

“Gary Westfall, Chair" <westfallignsel msu.edw>,
Mh,hzgan State Uiniversity, East Lansing, ML, UK.

"Vietoria Greene, Past-Chair” <senia.v greenefgvanderbilt edu>,
Yanderbilt University, Mashville, TN, US,

"Brant Johnson, Chair-Eleel” < ’brant:wa; 807>
Brookhaven National {aboratory, Upion, NY is 5.
Christine Awdala, Columbia University, New ¥ ork., WY, LIS,
Barbara Frazmus, Subatech, NANTES, France
Pravid Hofman, University of Hlinois at Chicago, Chicago, I, ULS.
Michael Murray, University of KansasLawrence, KS, 115,
Siephen Fate, New Mexico State University, Las Cruces, NM, ULS,
Michael Sivertz, Brookhaven National Laboratory, Upton, MY, UK.
Peter Steinberg, Brookhaven National Laboratory, Upton, NY, ULS,
Oeorge Stephans, Massachusetts ustitute of Tcdzm;io;w ’\«m Lis,
Uknn Youwg, Oak Ridge MNational Laboratory, Oak Ridﬁ\:, \ s,

CC <aropsons@bnl.gov>, <bondi@bnl gov>, <chaudbarit@bnl govs
<lowensteini@bnl. gov>, \ux&}\xahni guv >, <aakitt wgbnl.pov>, UEC Members
<rhicagsuec- i(a,h« t5.bnl.go
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Depariment of Commerce

Bureau of Indusitry and Securily,
Regulatory Podicy Division

14th & Pennsylvania Avenue, NW

Room 2705

Washingion, [0 20230

ATTN: RIN 08848028, concerning 15 CFR Parls 734 and 772
To Whaom i May Concerny

YWe are writing to express our serious concerns aboul the proposed changs in the definition of
use with respect 1o deemed sxporta. The focus of these comments s on the word eperation as
contained in the definilion of use. We strongly endorse the justifications supporting the
concarms that were presented by Brookhaven Sclence Associates (BSA) dated May 11, 2005,
some of which are relteraled in this lefler. In addition, we strangly support the proposed
remedy, namely that “the definition of use be divided inlo two parts. The first part of the
definition should state that the operation of expori-controllad technology may or may not be a
desimed export and thal a technical evaluation of the spedific technology being operated be
performed o see if any lechnology would be released or trtansterred. The second part of the
definition should condain the remaining parts of the propoesed definition”

As members of the RHIC & AGE Users' Exsoulive Committes (UEC) ol Brookhaven National
Laboratory (BNL), we represent 1,600 users from over 272 instiiutions in 29 countries. Ouwr
users are scientists, students, and post-docs who conduat nuclsar and high-energy physics
experiments, studiss of radichiclogical effects on humans, and R&D in physics and
manufacturing by using ons of Brookhaven's user facilities.  These facilities include the
Relativistic Heavy lon Collider (REIC), Allernaling Gradient Synehrotron faciiity (AGS), NASA
Space Radigtion Laboratory (NSRL), Tandem Van de Graalf, and the Acceleralor Test Facility
{ATFY  Only 250 of our 1600 users are federal employees or contraciors.  This order would
atdversely affect 1100 non-US cilizens that the UEC represenis. The vital contributions of these
users are crucial io the success of Brookhaver's scientific programs,

The definition proposed in the Federal Register, is "operalion, inslalalion, {including on-site
installation), maintanance {checking), repailr, overhau, and refurbishing” The proposal is
change the and o an of. This change would have a significant negative impact on our users
and the science being done at Brookbhaven's user facilities. As stated by B&A, in the course of
doing experiments many users operats exporl-contrclled equipment, but such use would not
transfor or release any of the technology contained in that equipment. For example, the
oparation of 8 stale-of-the-art, exportcondrolied and commercially-acquired, oscilloscope by a
physicist doing a nuclear physics sxperiment does not result in the physicist having acquirsd
any of the technology inside the oscilloscope box, Only a skilled slectronics engineer can
produce an advanced oscilioscope.

RMHIC & AGS Users’ Exeautive Commities
oo the (RHIC & AGS Lisers’ Center g Rrookhaven National Laboratory & Bidg. 3554 & Upton, NY 118735000
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Foreign collaborators must come o BNL in a timely fashion to actively participate in on-site
experiments. We are very concerned about any significant delays thal would be causad by the
need for export licenss processing.  From an operational standpoint this new proposed rule
would make it exiremely difficull fo optimally utllize the user facilities al BMNL, which the UEC
represents.  Once again, we strongly support the remedy proposed by Brookhaven Science
Associales and urge thal you adopt it

Sincerely,

/m &.{‘fa{ W% ”»&‘ /;.7/' <'"’ ‘é"*’v'n

Gary Wastiall, Chalman Victona Gresns, Foast Cnoy Bront Johnson, Chalr-Blect
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From: Manyuan Long <mlongi@uchicago.edu>
T

<seokibisg doe.gov
Date: 5/27/2005 12:44:46 PM
Subject: RINO694-AT29

To Whom It May Coneern:

Pam very much concerned with your recent considerations as reflected
in RINO694-AL29. By vour proposal, each f};u;?w member, pest-doc or
student from your defing *d "sensitive countries” would reguire a

heense to use cach "sensitive technology”™ inchuding Mac tapiop and
desktop computers, or mass spectrometers, or Global Posi tioning
Satellite (GPR)Y equupment. Access 1o the technologies would hd‘«&, o

be controdled and Heenses might well be denied.

I think that the consequence of these rules defined by RING694-AD2Y,
it applied, is going to be disastrons to the sciences and technology

in LIS AL There just list a eouple of many serious disasters that

would be oreated by RINGE94-ALR29. First, this would {crminate any
possibilities 1o recruit the best scientists in the world o our
umversities and research institutes, because many excellent

scientists were bom in the listed countries e.g. Ching, India and
Russia. I is known that recruitment of the best scientists i the

most important premise 1o the success of sciences and technology.
Second, this would expel many of current excellent scientists from
these countries working in USA, who have carned out important
scientific projects funded by Federal Agencies. ¢.g., National

motence Foundation and Mational bnstitutes. Thelr leaving would end
these projects that require the work of the best people, which will
consequently destroy the very basis of the scientific practice in US
untversities and research institotes. It is, thus, an inescapable
conclugion that the future of US science would be ended and the
present leadership of USA in science would evaporate soon if
RINO694-AD2Y passed.

P wish thm in the future we would not ha\'( to ask: "Who lost the
seience? "Who destroved the science?’

Marnyuan Long

Manyuan Long, Ph)

Professor of Genetics and Bvolution

Office: 404 Zoology

L.aboratory: 301 and 409 Zoology

Departinent of Eeology and Evolution
& The Commitiee on {enctivs

Ehg University of Chucagn

1101 Bast 57th Street

(‘himw il 60637

(7733 702 0557 (office)

{7731 834 3567 (abl: Zoology 3013

(773} 834 0939 {1ab?: Zoology 409



702 9740 {fax)
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hitp://pondside uchicago.edu/ecol-evolfacalty/long m hisad

CC <moftatiears. uchicago.edu>



From: <michael rooney@international pe.cas
>

To: <publiccomments@@bis.doc.gov
Date: /2772005 50748 PM

Subject: FW: Comments on proposed changes of Deemed Export Regulatory
Reguirements

From: Rooney, Michael -EPE

Sent: May 27, 2005 5:05 PM

To: scookigbxra.doc.gov’

Ce: Watson, Lynda -WSHDC -TD; Korecky, Judy -EPE; Koundakjian, Vicken -EPE; Liska,
Patrick -EPE; Sabating, Lyune -BEPE

Subject: Comments on proeposed changes of Deemed Export Regulatory Requirementa

Dear Ms. Cook:

You should already have meceived by fax today a response by the Goverpment of Canada on the
Department of Commerce proposed changes to the Deemed Export Regulatory Requirements. In
this regard, | am also providing our submission via email.

Michael Rooney

Prrector/Dhirectenr

Export Controls Drivision (EPE)

Direction des contrdles & 1 exportation
futernational Trade Canada

Commerce international Canada

Tel/Téh £13.-992-9160

Fmail/Courriel: michael rooney international ge.ca



{25 Nysaes Drive
(itawa, Cndard
KA OGT

May 27. 2008

a. Nharon Cook

latory Policy i'}*"i%imr
e } XporE Service
kﬁmcw { Indostry and ‘xu}rm
Prepartment of Commerce
4th and Peonsylvania Avenue, NJW.
P 273 . Room 2765
Washington, DO, 202360
LIS A
Fax: 1-202-482-3355
E-mail scooki@bradoc.ooy

RE Federal Regisier: March 28, -’C;(}S {Volumg 70, Number "8)
Hurean of Industry and Se wwv 15 CFR Parts 734 and 7
Dacket Mo, 0303 16075-3075-01 | } PN GEG4-AD2Y

Dear Ms. Cook:

Enclosed please find a response by the Govermment of Canada to the Burea of
fncfustry and Security ofthe e p&mm ot of Comumerce catf {Gr comments on the proposed
changes regarding the revision and clarifleation of 'i a;wd xport regulatory requirements
on industry, academic institetions, government ageneiss and holders of expon controdled
technology.

I the preparation of this subiussion. the Government of Canada has canvassed the
views of goverrvnent departments. indusiry and academia. Ouwr response @ flects directiy on
the proposed change with regards to the use of a foreign nauonal’s country of binth gs a
principle regusirernent for a Deemed Export License.

Canads



{se of foreign aational’s vountry of bivth as
Criterion for Deemed Export License Reguirement
Canada strongly believes that country of binth s pot an indicator of an individes! s reliability
and/or fovalty 1o his‘her country of citizenship ov residency in the

{ pormnancnt residents.

Canada believes that the implementation of "country of birth” idennification reguirenents will
have a significant impact on industry, academic institutions and government agencies, Such a
requirement will disrupt and severely lmat the technia § exchange between industry, government
and research institutions and funder the ability W adva b sainess and the advancement of
iechnofogy in North America, In addition, given the nature of privacy and other domestic rules
this measure weuld be a chalienge w uploment,

In our view, if implernented. the costs resulling {rom this Hoensing process o Ei have o be borue
by companies. This fpediment could roaterially resalt in program delavs and affect the ability
of entities 1o deliver on corpmiiments i certain areas or even in pm gray 2' ss. This opact would

tby all Canadian-ULS, partershups. and most particadarky by Canadian subsidiaries and
LS. parents in terms of their inter-operability.

This reguireroent could also result in g sertous waste of talent and skills, and particularly Impact
on projests that hinge on the wechnical expertise of a single or & fow individuals who may have
been bor i 2 third country,

Whik‘f it is difficalt at this ime to estimate the extent to which this p .sd change would
inpact Canada, it could have a negative econamic impact on bu\i’-r s a5 a result of the highly
mnteprated nature of Morth Amencan companies, This change could unduly influence companies

to make cortain decisions related to partnerships, presence and emplovment,

in the arca of research, we understand frony our academic and research connunity that these
proposed rides are viewed as overly complicated and that these nstitutions lack expertise and
FESOUICEY i ime:';;:s;sz and in‘;;’siusen? these rules. There is concern as i hcm these institutions
could manage the significant admisistrative burden (o be compliant. :dd have a chilling

effect on rescarch bebween Canadian and American institutions.

We would alse romark that the proposed rules for eivibian dual-use items would be different from
the existing deemed export rales related 1o :m}:aé ry goods, This 1o suwnply confusing and would
lead W inconsistent outcomes in terms of access to goads depending on whether an it s of
dual-use or milidary nature.

srvation on the proposed change. Forthe pzzzpﬂcc» of LLS. export
S, eitivens/permanent restdents, trrespective of any additional second nationality,
are a:zu‘;'cmi; treaicd as & single class {U,S. POISONS ). w% ie citze m/;}grmd“mz residents of a
{foreign country are not reated as citive ite of that foreign country if they

We witl mgh ‘c one final obs
controls, aitd

posacss a second nationality, notably fc:»s under Tag *rm‘a: “sgz\.hmc‘
Agreements. The proposed change, whare -'-,5 mient that “deerned export " relates to a

\
o
a0
-
(’)

i national’s country of birth while not to a U8 (:rso‘*s country of hirth, would be another
measure i LLS. export controf rules that places U,‘:i citizenship/permanent residency on an
entirely separaie footing than fore i wmi AP/PCImAnent 1 .:_.>,1der;u3 :

X




From: “Jonathan E. Hardis” <Ghardisi@tes. wap.org>

Tus <seook@bis.doc.gov>
Prate: 542772005 5:44:02 PM
Subjeet: RIN 0694-A129 (Hardis

Firied - apparently unsuccessfolly ~ to file the attached comments
through regulations.gov. My address mformation would not transfer
from the screen where it was entered into subseqguent screens, and at
the end of the transaction an error was reporied.

I wonld be very gratefod if vou would accept these comments as being
timely filed. I do caution that there is a chance that they may be
duplicative of ones that might be received via regoations.gov,

Sincerely,
Jonathan Hardis



May 27, 2003

VIAFLECTRONIC FILING

U5 Depaniosent of Commares

Bureau of Industry and "éamrity
Regulatory Policy Division

1401 Constitution Ave NW, Room 2705
Washington, D 202300001

Rer RIN 0694-AD29, Comments on Revision and Clarification of Degimed Export
Related Regulatory Requirements

Desr Sir or Madar,

Thaok veu for the opportunity o coroment in advancs of 4 possible rulemaking proceeding
reparding the deerned export provisions of the Expuort Admunustration Regulations (EAR).

My naroe is Ematmn Hardis, and I submit these comments as an individual. The issues raised in
T0FR 15607 and the 1Gs cho*‘l* that pi coeded it pertain broadly to the way acadenic research
is conducted in the United States. § can speak from experience in this area, having obtained
degrees in Physios from MET (5. }3 } and tz e University of Chicago (M5, and Ph.b).

Summary:
i he grammatical ssue of whether the w Oid and” or “or” should appear in the definition
of “Use {technology” in EAR §772.1 (15 CFR §772. 1;73 of little or o substance. No

rulomaking should be required to chan gt ‘fins dcﬁmtmn However, should BIS decide
otherwise, the same gramsuatical issue is sufficfenty pervasive throughout the EAR that
extensive changes would be required.

2. The }Gs are correct that the answer to Question 1Y o Supplement Ko, b o Part 734 is
not complete, and that dus may be good cause 1o clanty the answer. However, in reality,
the complete answer should be much closer to the current one than the revision that BIS
PrOPasas.

chgate.aconss.gpo.goviosi-tn/eetdos epi?dbname=3005 repistorddocid=JriRmr05-24. pdf

: f)w med Expart Cont -,3:7; Mav Nor Stop the Transfer of Sensitive Technology to Forelgn Nationals in the
7.5, Final [nspection Keport No. IPE-16178, March 2004 (hereaficr, the “1(Gs” Report™.

Ay anH clectronically af bt/ www oig doc pov/oig/reponts/2804/BES-1PE- 161 76-03 . 2004 pdf
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Befinition of “Use™

EAR §772 1 contains within it the definition of *Use”™ as a list of nouns:

“Use”. {All categoris and General Technology Mote)y--Operation, insiallation {including
on-site installation), maintenance { checking), repair, overhaol and refurbishing,
The Haw® Report, focusing on how best to make the Export Administration Act enforceable,
guestions whether the word “and” in this definition should, in fact, be Yor.” That is, they worry
that-—as i stands-——the FAR might require that all six of these avtions must be evidenced before

a vislation would soour,

Firat, as a general matter, regulations are not normally allowed an interpretation that renders their
key words useless. In this case, the terms “maintenance”, “repair,” “overhaul,” and
“refurbishing” are recognizable as a progression in degree of “fixing the dang thing.” Each of the
tast three terms subsumes 13 predecessor i terms of knowledge, skills, and abilities. So, under
an interpretation that aff the elements of the Tist must be in evidence for enfurcernent, the words
“maintenance,” “repair,” and “overhaul” would have no import. Consequently, such an
interpretation must be rejected. Simtlarly, would the phrase “inchuding on-site installation” mean
that “on-vite installation” is a necessary eloment of “installation” {in turn, a necessary element of
“use” )7 Of course not—ne reasonable adjudicator would fail to see that the structure of this
definition is to deseribe a range of activity any of which would fall under the rubric of “use.”

This conclusion is further supported by the common understanding that dictionary definitions
consist of a Hst of possible meanings of the defined word, i differenr contexis. The English
fanguage would fall apart if «lf valid definitions of & word weuld be required in afl iis contexts,

Second, by the ¥Gs” own analysix of the issue, the definition of “Use™ is used in multiple
contexts within the EAR. In the context of Hicensing, rather than enforcement, a license for “ase
technology” is normally inended to be inclusive of aff the items in the hst, not just merely one or
another. Any supposed *fix’ of the definition in one context would ouly ‘break’ it m the other.
Making the word “and/or™ oy leaving it out entirely would do nothing to resofve any ambiguities
claimed to be present.

Third, were this to be a real problem, it would not be limited to the definition of “Use.” The
definitions in §772.1 of “Development™ and “Produsction”—the othar types of “Technology”
comtain the word “all” rather than “any.” Would this not frastrate enforcement for the same
reasen? | believe that development technology and production technology are usually much more
significant for the security of the Nation than is use technology, and that ensuring enforceability
of these provisions would be at lcast as fmportant.

Straifarly, does the definition:

“Spaceerafl”. {'at 7 and 9)--Active and passive sateliites and Space probes,
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~--mean that a satellie would not be a spacecraft unless it had both active and passive modes of
operation?

Aud noting the words of the Constination:

Amendment . A well regulated Militia, being necessary to the security of a free State,
the right of the peeple 1o keep and bear Armns, shall not be infringed.

Does this mean that it would not apply (o rights of the mere “ke cping” or “hearing” of avms,
unless both occur together is combination?

These Hustrative examples, of which one could e sily find many more, lead me to the concl-
ston that this grammatical issue s of liftle practical significance. Perhaps atring the guestion and
having it answered on the record will have served a useful purpese. DBeconstructing the 1500
pages of the BAR in the vein hope of removing the last vestiges of ambiguity through additional
rulernaking would not.

Deemed Exports in Research

Of somewhat greater concern is the Ginding in the IGs™ Repont concerning deemed exports in the
conduct of scientific rescarch.

According to EAR §734.3¢b), “The tollowing items are not subject to the EAR: {3) Publicly

available technology and software . that- (11} Arise during, or result from, fundamental
research, as described in 5734.8 of this part... " The 10s correctly point out that the term
“results from” does not include the technology of the tools wsed 1o condect the research, maore
specificatly the use technology needed by the researchers 1o operate the tools. Based on this
abservation, the His go on o conclude that “This would mean that many of the academic and
Federal laboratories and other institutions would need to seek deemed export Heenses for some
foreign nationals working with controlle equipiment or otherwise resirict their aceess fo such
equipment.” Further, they point out that the information provided in the EAR onder Question
B} of Supplersent Wo. 1 o Part 734 is at variance with this viser and thus should be changed.

Not sarprisingly, major research vniversitics found this “troubling.” In a letter to senior White
House officials, the Presidents of 22 leading 1.5, universities expressed reservations about the
Is" Report.” Earlier, adminisisators at 12 feading U8, universities wrote that, “the proposed
changes would do incaleulable harm to the competitiveness of American research universities
and to the broader national security erests of the United States. ™ Ftully expect these
universities to expand spon their previous letiors during this comment period.”

3 . y o, N . . -
Available electronically at luip; . arch/Lir2.9.04 pef

* Available clectronicaily at hitn/www. | arch/Gastiuster,

* Talking points and discussion of intent to comment available online a

Bt www aauedwresearch/Exnort Conirols Background 5-18-03 pdf
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My main reason for subm;ﬁmo these comments is to suggest that neither the 1Gs Report nor the
Universily reaction o i is reflective of the EAR when taken in their entirety. BES feadership is
required at this junciure 1o returmn this supposed “problemy” to the status of virteal non-ise ue, as it
rightly should be.

Part 740 of the EAR, §740.13, sets forth the definition of 2 useful subset of “use technojogy™

“Operation technology™ is the minimum techno! ogy nevessary for the instaliation,
operation, maintenance (checking), and repaur of those commadities or software that are
tawlolly exported or cc&por&ed under a hoense, a License Fxception, or NLR. The

“minimin necessary” operation technology does not include tec chnology for development

o1 production and includes use technology only to the sxtent ce equiired (o ensure safe and

etficient use of the commadities or software. Individual entries  the software and
if:ahnoiogy subvategories of the CCL may further resirict the export or reexport of
operation technology.

Virtualfy all the “use technology” encountered or needed by students {foreign or otherwise) at
U5 universities falls under the definition of “operation technology,”

87413 sets forth the provisions of a Heense exception calied © “Technology and Softwarg-—
Unrestricted (TSUL” In simplified English, it says that the ight ot ficense to export an article

1 N

alse meludes the right or license to export its instruction manual { {“operation fechnoelogy™).
“Operation software and tc:chnoif)g ¥ may be exported or reexported to any destination to which
the equipment for which it is required has been or is being legally exported or reexported.”

Ui f

This well-considerad license exception should be obvious in retrospect. Consider the alternative
—if BIS were (o separately consider export Heenses for articles and their operation technology,
what consideratious would ever lzad to the conclusion that one should be granted but not the
other?

Yet this is exactly the situation facing imternational students in the United States today. Having
recetved all necessary Cmv rinent pertssions te legally study in the United States, and to
conduct fundamental research using the tools of the profession, what consi dauum}w would ever
ead to 2 conclusion that Heense for (deemed) export of operation fechnology should not attach?
I there would be a basis for denyving a panticular student a license for operation lmh;m}om i
would be incongruous to allow him or her to study in the United States in the Srst place

John Marburger, Director of the Office of Science and Technolo gy Policy, has described a
mmpr:hs:'wwc systent for screening potential foreign students before &How-ug thewr entry into
the 1.5.% 1t would be d hupticative and wasteful for BIS to repeat the analysis wnduued by these
;mm:grmuﬂ officials for a matter as trivial as operation technclogy.

" See, £.g., B fawas honse goviscience hearingsfull02/ et i marburgor b and
bt ostpgovitaFihmA A A Svisas pdf




Conunents Re: RIN 0694-AD29 (Hardis)
May 27, 2005

Page 3

According to the letter of §744.13 an und“riymg gxport (or reexport) 15 a preveqguisite for the
exception io apply. And the definition of “expont™sven a deemed one—does not cover an
article within the United States. Ro, the cwrrent siigation is somewhat anglogous to that of a
richly featured computer pmblmn where two individually esefnl features are not quite
completely harmonized with cach other.

The effect of the His” Report is 1o call attention to the need {o either interpret or extend through
rulemaking the TSU exception to cover the deemed export of operation technology for articles
legally accessible for wse within the U5, by forsign nationals,

As the first point fo support of this epinion, § call vour attention to the definition of “required”™ in
£772.1, which says, in part:

“Reguived”. {General Technology Nuote) (Cat 4, 5, 6, and ‘})--‘-As apphied to “technology”
or “software”, refers to only that portion of “technology™ or “software”™ which is
peculiarly re :,punwfhie tor achieving or exceeding the controlled performance levels,
characteristics or funchions.
According 1o Supplepent No. 2 1o Part 774 (the General Technology Notey, only the portion of
technology that is “required” is controlled by the Conwnerce Control List {CCL). Since operation
technology is not “required” o achieve or exceed controlled performance levels, characteristics,

or funciions, arguably the deemed expont provision does not apply fo it
Secondly, the TSU exception does not apply to technology composed of trade secrets, At their

core, the function of the technology-release provisions of the EAR is to crimina I ize .eﬂain
vinfations of private agreements to protect certain trade seorets from disclosure. There is o issue
in this regard with respest to operation technology.

Based on the foregoing, 1 disagree with the proposed revision to the answer 1o Question D{1).
instead, | suggest 3 revision simtlar to the following:

Cheestion ¢ Do | need a lcense in order for a foreign graduate student to work inmy
fiib(&!‘ﬂi{'ﬁ“‘-")
dnswer: Usually not. No heense Is needed provided that work of the stedent qualifies as
“fundame mdi sescarch’” under §734.8 of thes part and provided that any technology
redeased to the stedent constitutes “operation techoology” under §740.13 of part 740, A
Heense may be needed, bowever, before a student garners information about articles
{such as research equipient} that would reguire an export heense o thewr country of
nationality, if such information includes technology bevond operation technology. This
includes any information subjeet (0 a nondisclosure agreement or otherwise held to be a
rade seoret, any tdormation derived by inspection or analysis as to how an article mests
or excesds (o1 may be modified (o enable it to meet or exceed) an export-contrl
specification, and any information about the operating parameters of the articles in the
course of research that efther could not or would not be freely published in open Hierature
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{or which is so encumbered by prepublication review as to not gualhity as “fondamental

regearch™),

Stcerely,

}ma@ ¢ Yk

Jomathan ¥, Hardis
356 Chestortown 8t
Gaithershurg, MD 208785724



Froan Wenho Yang <yangiorosharon.oilfield stb.com>
To: <seock@bs.doc.govs

Brate: 5/27/2005 8:05:10 PM

Subject: RIN 0694-A1229

Dear Sirs,

Close door policy is always gad policy and will never work, and this is an
excellent example. As a US citizen, | do not want 1o see this policy going
to effect. It will hart America in the long run, and it s a policy some of
the people against US want to see.

Sincerely,
Wenbo Yang, Ph. D,

Project Manager

Perforating Dept.

Schiumberger Reservior and Cowmpletions center
149210 Arhine Road, Rosharon, TX 77583



Callege of Engineering
§ hemzmi andd fv‘imuaak fngineering

UNIVERSITY OF , SIS ANG

Cincinnati S

1452200012
Prione {5 131 856-3096
Fax (2131556

May 31, 2003

LS. Departoent of Commerce
Bureau of Indostry and Security
Regalatory Polioy Division

4™ g Penpavivania Avenue, NW
Room 2703

Washington, DO 20230

Ret RIN 009-A12¢
To Whom It May Coneern:

Thos statement submitted on bebalf of the Eniwraity of Cincinoatt {UC ) addresses the
Department of Commerce (Do0) Bureau of Indus stey and Security (BIR) advance aotice of
proposed relemaking regarding proposed revision and clarification of deemed export relate
regufatory requirements, published i the Feden § R con March 28, 2003,

1S one

LI of the nation’s top research universities conduc Ung federally-funded rescarch awarded
by 3Lk¥i' ¢ AZENCEY pr EHET ﬂv o the basis of merit, Our f}m.zfi_x: and students regutarly pubi;\h
eserch resulis in prestigious national and international seholarty journals. Further, we are
cm‘nph;am with foderal c\m\ri controls niles afthough moest of sur research is exes mpt wnder the
fundamentad research exeeption.

b3

<")Mr imercsh arud *ims: of the votire university connmunity + ¢ workable export condeols
immuf regulatony requirements o profect national interests reasanably

i} Cideas, open conuncroe and trade, and international
00 ;}J.dfﬂ i The Dm, E'z‘.-spc-:i{:-r G uc;czi (1) reo sendations i to support a reasonable
batance,

The 1G recommendations would clearly lead o an expansion of the decred expon ;s-onmm
though no ‘“mpd?mg evidence has been shown that necessitates an expansion of the carrent
program 1o provest the interests of the United States. In fact, BIR indicates that 5t dex es only 1 %
it the requested deemed export licenses ander the current 3¥5tent.

We believe that the barden is on DaC to show that there is a corapelling terest in reforming the
cirrent export controf regime by implementing the 10 reconunendations. Thus far, BIS has
requested statisiios from the academic ms'f*mmﬁ} to pestify repeeting the expansion of the
deemed export regime rather than placing the burden squarely upon the govermment to show hmy
these reconunendations would hencfit the cou otry without barmoing the nation’ s scientific
snterprise.

An affirmative acion/equol opportunity institation



Two of the recomunendations froma the 1 report woold particolarly atfect research universities.
The first G recopunendation of great Cconcern 1o us would altec the delinition of use technology
iy detennining deemed exports. fo addition, we are concerned that difficolties in recruiting and
retwining foreign Dhoulty and graduate students w‘ii b )()\‘ivtfhﬂt~d by the G recommendation

that woidd categorize a foreign nationad by country of birth rather than current citi zenahip siats.
g £

We Imd the 1G5 reconunendation to change the defintion of use fechoology (0 be directhy
oppoesite of the intent of the current defivion. The MG propeses that the conduct of any one of
the items 1o the current definttion of o de H)\,J export of use technology u‘aperati-ﬁ:m, matallation,
maintenance, repatr, overhaul and refurbishing) is the EQqu wvalent of exporting the technology,
We strongly disagree .nd support the awprent delinition, in which all the actions must be taken
tegether (o constitute “use”

Furtheomore, we do ot support the 1G7s recopusendation that SOURHTS of oryge should be
detemined on the busis of & {oreigs national’s place of birth fnstead of by the most recent country
of aitizenship. With regard to universities, foreign facolty and graduate studends sre subject to

oo mu*cmbiﬁ. security processes, such as visa clearance, prior to beginming work or stedy in U8
labs. These sateguards bave proven o b(-: adequate fo protect the 1LS. from any possible
damaging export of technclogy. Expansion of deemed expons based on the 1G recommendation
wondd treat as potential enennes thire gitimate scientists in our fabg who have already besn
subject fo multiple secorty reviews and who are residents of countries that ave not irwu decmed
& security risk 1o the TS

Huased on these concerns, UC recommends that Dol
e Withhold reforms to the current systern of fieense requiteroents for use of export-
controlled equipment in m‘ciwrs—:hy basic reszarch:
= {lear inferpational students and post does for access 1o controlled equipraent when thelr
visas are wssued such that admission (0 untversity academic programs is coupled with
aocess o use of expont controfled equipmend; and
e Continue to consider citizenship status, pot country of bith, for purposes of export

controls.

As m 1G recommueadations are considered furtber, we 5*0;3@ that Dol will 1ake the proper sieps
o fully and publicly evaloste the vupact and nec \m\v of expurt control reform,

Thank vou for this epportunity to comment on the DoC IG recommendations.

sncerely,

S, Wim 3 van Oni)

szf“ﬁsso_&’

Drept. of Chemieal and Materials Loginesring
University of Cincuaat

Cincinsati, (,)H 4
Phone : {313}336 7
Email © vonoobwi@

pinail e edi



Senioy Vice President

Fax 21% 140

Moy 31, 2008

LS Department of Comaerce
Bureau of Industry and Security
Regolatory Policy Division

14" and Pennsylvania Avenue, NW.
Room 2705

Washington, D.C. 20230

Re: RIN 069-AD28
To Whom It Mav Concem:

Thie statement subnuitted on behalf of the Urversity of Southern Cabifornia {USC)
addresses the Department of Comumerce {0007} Burew of Industry and Security (B I5)
advance notes of proposed rulers aking regarding proposed revision and clactfication of
decrned export related regulatory requirements, published in the Federal Register on
Marph 282005,

Ohur interests and those of the entire umiversity commmuanity are in a warkable export
centrols regume that imposes limtted regalatory requireracnis to protect nabonal interests
reasonably balanced with the free expression of ideas, open coromerce and trade, and
international cooperation. Dot fospector General (JG) recormendations fail to suppart a
reasonable balance.

The IG recommendations would elearly lead 10 an expansion of the deened EXpOrt
prograu, though no compelimg evidence has been shown that necessifates an expansion of
the current program to protect the interests of the United States. In fact, BIS indicates that
it denies only 1 pereent of the requested deerned export licenses under the current sysien.
White BIS has requested statistics from the acadeniic compunity to justfy rejecting the
expansion of the deemed export regine, W has not shown how the ¥3 recommendations
would bensfit the country without harmin g the nation’s scientific enterprise.

Two of the reeommendations fron the 1G report wouwld particularly affect research
wuversities. The frst 16 recommendation of great coneern 10 us would alier the definition
of use technalogy in deternuning desmied exports. by addition, we are concerned that
hitfionltios fo recruiting and rotair g foreign faculty and graduate students wiil be
exacerbated by the IG reconunendation that wonld sategoruze a {oretgn nationsd by COUTIY
of birth rather than corrent citizenship status,

We find the 1G°s recommendation to change the definjtion of uae technology te be directly
appasiie of the intent of the carrent definition. The 16 proposes that the conduact of any
one of the ttems in the current definition of 3 deemed export of use iechnology (operation,
sngtallation, matdenance, repair, overhaul snd refurbishing) is the equivalent of exporting
the technology. We strongly disagree and support the current definition, in which all the
actions muist be taken together 1o constitute “use.”

Fundamental research cannol be conducted without asing squinment sroviding training on
O 1 > i 2

Bppropriate ase of equipment or being able ta freely manipulate or alter existing equipment
s test new theories and discoveries, The IG fecommendations would severely hinder that
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research process bocause foregn natienals on research teams wounld need 1o first obias
heenses 1o use the (—n;;uixz*nent m i fashion. This requires a wholesale change in the
current np +n and collaborative research envivonment, which would undermine one of the

rescarch wmversity’s greatest strengths. The 3G fails Lo adeguately explain the rigk that is
being addressed by this drastic course of action, particalarly given that most Hlems of
controlled e b ipment at universities are readiby avaslable without restnictions,

Furthermore, we do not support the 1G7s recommendstion that country of origin should be
determined on the basis of a foreign national’s place of birth tnstead of by the most recent
country of nitizenship. With regard to aniversities, for un. faculty and graduate students
are subject t(- congs zd»rdhk security processes, such as visa cleavance, prior {o begmning
wark o stidy in LES fabs, These safeguards have proven to be adequate to protect the
L5, fromr any possible darnaging export of technology. Expansion of deemed exports
based on the 16 recommendation would further impede the research of those iegliimate
setentists i our labs who have already been subject to vuiltiple security reviews and who
are restdents of countries that have not beon decmed a security risk 1o the U8,

Based on these concerng, USC recoramends that Dol
+  Withhold re E wins to the current system of leense requarernents for use of export-
controled equipment 1o university basie researcly
o (lear international students and post docs for secess to controlled equipment when
their visas are wssued such that admission {o umvarsity acadernic programs is
soupled with aceess o use of export controfled equipment; and
e Continue to consider citizenatup status, not couniry of hinth, for purposes of export

s
CONYGS,

As the G recommendations are considered further, we hope that DoC will take the proper
steps io fully and publly evaluate the impact and necessity of export contred reform,

Thank you for this opporhinity 1o comment on the DeC 1 recommendations,
Sincerely,

a4y
U\{éM M@ /9

Todd R, Bickey
Sermor Vice Presidend and
General Counsel

e Mr. Dennis F. Dougherty
Dr. Chrysostomos L. Miloas
fs, Jermier Grodshy
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31 May 05

Mz, Sharen Cook

Regulatory Policy Division

{Mfice of Export Services

Burcau of Industry and Security
Diepartment of Commerce

14th and Pennsylvania Avenue, N.W.
PAx 273, Room 2705

Washington, DO, 20230

Fax: 1-202-482-33 55

Reference: Federal Register: March 28, 2005 (Volume 74,1 ’umhm F02Y
£ .

- Bureau of Industry and Security 15 CFR Parts 734 and 772
Docket Mo, 050316075-5133-02

RIN 06094-AD9

Dear Ms. Cook,

Enclosed please find a response by the Canadian Defence Industrics Association (CBIA) to the
Burean of Industry and Security of the Departinent of Comunerce call for comments on the
proposed changes regarding the revision and clarification of decmed export repulatory
regquirements on industry, acadenic institutions, government agencies and holders of export
controlled technology.

in the preparation of this submiaston, CDIA has canvassed the views of the Canadian defence
idusiry. Qur response reflecis divectly on the proposed change as regards the use of foreign
national’s country of birth as a'principle requirement for a Deemed Export License.

Executive Summary

CDIA 15 strongly opposed to the proposed change.

338 rur ouest Somerset B
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Rationale For the UDIA Position

CDIA offers the following reasons for our opposition to the proposed change:

A

There 13 po evidence to suggest that an individoual’s birthplace is a significant indicator of
fovalty or a predictor of adverse behaviour.
The fact that an individual has maltiple nationalities, or was born in a third-country,
should only be used as one of several factors to be assessed in determining an
individual’s potential risk.
The implementation of this proposed change will negatively impact Canadian citizens
that have already boen subjesied to assessments of their reliability and have been
apecifically cleared,
For the mirpose of 118 export controls, all UK, citizens/permanent residents,
WESPeCHive M any d{idliis)ﬂd} second nationality, are currently treated as a single class
(U5, pe,r»:m s}, while citizens/permanent residents of a foreign country are not treated as
ctiizens/permancnt residents of that foreign country if they possess a second nationality,
m:»‘iabiy foreign dual-nationals under Technical Assistance Agreements. The proposed
change, wherehy “deemed export " relates to a ‘?urmgn national’s country of birth while
not to a 1.5, person’s country of birth, places ULS. citizenship/permanent residency on a
separate footing than foveign citizenship/permanent residency. This inconsistency is
prejudicial to our indastry’s fair access to the U8, market and constitutes a more
etfective wrade barrier than a security enbancement,
The proposed change would further limit the ability of Capadian industry (o employ
competent and reliable workers to perform work that is beneficial to the Government of
1the United States.

Sweerely,

L SISy

Stan Jacobson

VP Export

Canadian Defence Industries Association



From: "Richard NMewton” <newtoni@ecs. berkeley. odu>
To: <scooki@hisdoc.gov>

Brate: SAAVZ005 81222 PM

Nubject: R 0694-A1329

Please find my comments attached.
Fhank vou,

frich

A Rachard Newton

Dean, College of Engingering and

the Royv W, Carlson Professor of Engineering
<<pewion RINO694-ADZS pdf>>
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i

COUIEGE OF BRGNS

May 23, 2005
Office of the | “a“}%s.c tosy General
LS. Department of Cornmerce
Bureau of Industry and Secunty
R&gula?ofry Policy Division
Tdth & Penmavivania Avenue, NW ., Room 2705
Washungton, D 202340

ATTN: RIN 0694 A1029,
Dear Sig

I am writing to you o register a comment it the matter of the prop s ed “Revision and
Clantfication of Deemed Export Related Regelatory Reqguirements.” (Docket 1D {Doc. no.
050316075-5075-011 CFR Citatien: 15 CFR 734, 772 Pablished: March 28, 2003 [FR Doc.
D5-06057].

According to the proposed relemaking, as recorded in the Federal Register of Monday,
March 28, 2005, pp. 153607-13609, 1 onderstand this proposal to state that the operation of
expon«cmtmlkd fastrumentation by a forcign national working in our College would be

considered a “deemed export,” even if that person were engaged in basic research. Asa
consegquence, & Heense would be requred for each affecied foreign national (studeny, staff, or
faculty memhery and for sach expeori-controlied nstrument. Moreover, as I understand this
proposal, we would be 1e L;uucd to apply for a deeroed expoat Hcense for students , employess,
or visitors who are foreign nationals and have access to controlled technotogy if th“y WEre
born in a country where the technology transter in question would require an export Heense,
regardiess of thewr most recont cilizenship or permansent resudency

As Drean of the College of Engineering, University of Caltforia at Berkeley, 1 find the
proposed rulemaking extromely troubiing, It holds the peotential for enormous damdga. o the
quality of education in our graduale engineering progrant and, as a consequence, o the future
of the cconomy 1n the Lhnited States. As one of the top ranked colleges of engineering in the
world, and as the University that produces more acience and engineering Ph.D. graduates
than any univirsity in the United States, we fely upc}: a rich intornational constituency to
assure diversity and to ensare that we continue o educate world leaders in engineering,
technology, and the service to our society. | came to the United States a5 a foreign student, as
did many of my world-class 213 enginearing faculty. 1 believe that the implementation of the
proposed rmulemaking would slow research significantly and perbaps even completely destroy
certain research programs iy areas that heavily engage physical and experimental approaches

RN §684-A020 Page 1 A. Richard Newlton



in pursuit of the new knowledge that they create—areas like bioengineening, nanotechnology
and materials sciences in particular,

Therefors, | strongly oppose this proposed rulemaking and urge vou not to pursue it
LoV s f~g o R
implementation.

Sincerely,
S Y
(lhibos /é&w
P Aoy
A. Richard Newton
Prean and the Roy W, Carlson
Professor of Enginesring

Ri (684-AD29 Page A. Richard Newton
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f June 2005

My, Sharen Cook

Regulatory Policy Division

Office of Export Services

Rureau of Export Adpinistration
Pepartoent of Comamerce

14" and Pormssylvama Avenue, NOW,
POy 275, Rowm 27058

‘v\«’"’zﬂhinwmf‘ {2

U.SA20230

Prear Ma. Cook:

On behalf of Canadian acrospace and defence companies, T am writing 1o point out the
serious disruption fo Canada/Uinited States trade, business partnering and collaborative
technology development that will arise from two proposed changes 1o the Export
Admimstration f;’t’“‘ild?k)r 5 {EFARs) The first proposed change velates o the use of a
foreign national’s “coundry of birth” as a pranciple factor in their abiii*v 0 access
technical data and yoaa fisted on the Commerce Control List (CCLY when within the
geopraptue boondarnies of the United States. The second is the proposal to remove the
exermption on the transtor to Canada of items isted on of Missile Technology Control
Regime (MTOR).

Both of the propesed changes run counter 1o the effective and efficient functioning of the
biphly mtegrated aernspace and 1'3{2?}"“1"1{’9 industries of Canada and the Uniled States -
annual LS« aerospace exports to Canada are vahued at $6B {Cdn} and iioponts from

ﬁlmada at BB (Cdn). As pointed out i an earhier AIAC letter 1o you dated February
St

2002 the changes will have a direct negative irapact on the business interests of
COi np SHItES ﬂpm ating o both sules of the border, mdu-mg the nira-company activities
of American multinabionals that have operations m Canada, The conseguence will be an

erusIon of f’m‘-: <‘"('r-'n;‘fctitwen >se of the aerospace wudusiries of both our coontries and the
foss ot market share in the face of stff competition from Europe and Asia-Pacific.

It 15 not clear bow the proposed adoption of ‘country ot binth” as a requirernent in respect
1o "deemed exports” will enhance the security of the US and ite alhies. What is evident is
that this action would hinder the ability of US and Canadian companies to work in
parmuah*p to advance the leading- sz}ﬁ‘” Lnoif\g; s demanded by next generation
commercial, defence and space platforms. 1t conld lead 1o the “desigmng out” of US-
origin teo hnnh)w fromn Canadian acrospace solutions and shift ste supply chain focus to
nther nations.



s the view of ATAC and ite member fivvs that 2 nation’s national security interesis are
best protected by ;‘smcws* that assess & “country’s honesty, integrity o 1(1 rcia thility”. Ag
you know, such a weasure 15 ulilized within the framework of Canada’s *Controlled
Goods Prograny’. Canadian firms reguiring access 1o controlled goods and technologies
must register ender the CGP and conduct such assessment of their emplovees. Where
appropriate, the CG Program seeks the involvement of Canadian security and intelligence
arganizations.

The pr«mos{:d change to the ‘deemed export” rule for "eivil doal-use” techoology would
be different, and more restrictive, than the roles related to ITAR-controlied defence
tulmu oges. This would cause turther cmﬁmzon avil coulit inadvertently increase the
sisk of "unauthorized transfers”. Itwouold alse mnpose a level of controls on ﬁ"s"'e‘?n
nationals that the US Government does not apply to 4s citizens and permanent re sidents.
From a Canadian standpoint, the proposed change could potentially place € @f:d&;dﬁ«
based firms, inchuding subsidiaries of US companies, in couflict with human rights and
privacy legislation.

In respect to the propesed elimination of the exempiion on MTCOR transters to Canada, i
s ATAC s vigw that prior e such an action being taken there should fivst be a veview of
all MTCOR technologies and products to de-list those that are widely avaiable o the

comneraial nmrifcm}am This would allow wdustry on both sides of the border to betier
work with the US Goverrmuent to focus on preventing unauthorized access 1o those
technologies that continue to pose a threat <Xmefnc:-*1 national security. Perhaps, this
action can be encompassed within the work of the “Security and Prosperity Partnership of
North Arpertes”™ mitiative recently launched by the hcam of state of the Untted States,
Mextco and Canada. ATAC has recently proposed to the Government of Canada that
exports control be addressed by us “Working Group on Manufactured Goods and
Seitoral and Regional Competitiveness™,

I closing, AIAC 1 contident that the US and Canadian governments can, working with
therr respective aerospace industries, create an environment that promwotes trade and

business while at the same fime protecting the national scourtty of both nations.

Smueerely vours,

A

.G
The Honourable Yames Peterson, Mintster of Interpational Trade

The Honourable Pierre Pettigrew, Minister of Foreign Aftams

His Excellency, Frank McKonna, Ambassador 1o the Uhuted Siates of Amernies
The Honourable David Bmerson, Minister of Industry

Mr. John Douglas, President, Acrospace Industries Assoctation of America



From: "Borrells, Johm™ <Gobn borreli@tneedu>

To: <publicconunentsighis.doc.gov>

Brate: Wed, han 1, 2005 S:16 PM
Subject: RE:RIM 0694-AD2% Revision and Clavification of Deemed Export Related
Regulatory Requirements

After reading the proposed changes, | believe the proposed changes would
be an extrenme hindrance to Graduate Programs and Research at any
university, [t will be difficully to have intemational students from
engineering and science work on research projects.  Every position
would need o be evaluated for the need of export licenses. It would

also be extremely time-consuming to obtain the deemed export license,
Thanks.

Tohn Borrells, PhD, PLE.
Dean of The Graduaie School
Box 41033

Labbock, TX 794(9-1033
Phone 806-742-2781

Fax BOG-742-1746

The mformation in this email 15 confidential and may be legally
priviteged. It is intended solely

for the addressee. Avcess (o this email by anyone else 15 unauthorized.
H you are not the

mtended recipient, any disclosure, copying, distribution or any action
taken or omitted to

be taken in reliance on 1, is prohibited and may be unlawful.



From: Brant Johnson <branticggmail.com>

Te: <publiccomments@@ing, dog. gove

Date: Thu, Jun 2, 2005 2:22 PM

Subjevt: Fwid: ATTH: RIN 0694.AD29, concerning 15 CFR FParts 734 and 772

From: Sharon Scook scoo cbis.doc.gov:
I will be on a developmental assignment with ITA until late September
20085, as part of the Executive Leadership Development Program,

H vou need immediate assistance call RPD at 202-482-2440.

I you are sending comments {0 a proposed regulation, please send them
to publiccomments@bis doc.gov

- Forwarded moessage —me---

From: Rm&zt Jobnson < bram; agmail.com>

Daate: May 27, 2005 11:11 AM

Subject: ATTR: RIN 0694, AD29, concerning 15 CFR Parts 734 and 772

Tox \s,vukcu bis.doc.gov

Ce: aronse 1<'<Ebn? gov, bondibnl gov, chaudhari@bol gov, lowenstein@bul.gov,
oraki@bnl.gov, s amma bud.gov, UEC Members \xhzcawsuec I@tists bl pov>

To: Department of Commerce
Bureau of Industry and Security,
Regulatory P«)Ei»} Ihvision

14th & Pennsylvania Avenue, NW
Room 2705

Washington, DC 20230

ATTM: RIM 0694 ADZY, concerning 153 CFR Parts 734 and 772
Diear Department of Commerce,

Yesterday vou were FAXed a copy of the attached letter expressing

sevious concerns from the RHIC & AGS Users' Executive Committee at
Brookhaven National Laboratory about the proposed change in the definition
of use with respect 1o deemed exports. We strongly support the remedy
proposed by Brookhaven Science Associates and urge that you adopt i,

We hereby send another copy of our letter by e-mail to

{a) increase the probability that you will carefully consider our
expressions of concern, and (b to notify relevant members of the BNL
administration (those listed in the "eo:” of the lefter) that we have
taken this action

Sineerely, the REIC & AGN Users Executive Commitise:

"Gary Westfall, Chair” <westfall@nsclmsn cda >

Michigan State University, Bast Lansi ng, MI, UL

“Victoria Greene, Fast-Chair" “EERIA. V. Erecne «gmmci“rh;}Lf:du:a
YVanderbilt University, Nashwifc TN, UK.

"Brant Johnson, Chair-Elect’ < brant AR ore>,



Brookhaven Mational Laboratory, Upton, NY, UK,

Christing Awdala, Columbia Untversity, New York, NY, 118,
Barbara Brazmus, Subatech, NANTES, France

{3avid Hofman, University of Binois at Chicago, Chicago, 1, ULS.
Michae! Murrvay, University of KansasLawrence, K5, 118,

Stephen Pate, New Mexice State Uversity, Las Croces, MM, US.
Michael Sivertz, Brookhaven National Laboratory, Upton, NY, U.S,
Peter Stewnberg, Brookhaven National Laboratory, Upton, NY, UK,
George Stephans, Massachusetts Institute of Technology, MA, UK,
Glenn Young, Ouk Ridge National Laboratory, Oak Ridge, TN, UK.

&
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Departinent of Commerce

Bureau of Industry and Security,
Regulatory Policy Division

14ih & Pennsylvania Avenue, NW

Room 2705

Washington, DO 20230

ATTN: RIN 0694-AD24, concerning 15 CFR Parts 734 and 772
To Whom i May Conearr:

We are wriling 10 express our serious concerms aboul the proposed change in the definition of
use with respect 1o deamed sxports. The focus of thesa comments is on the word operation as
comtained in the definition of use. We strongly endorse the justifications supporting the
concerns that were presented by Rmok?‘a"?n Science Associales (BSA) dated May 11, 2005,
some of which are refferated in this letler. In addition, wae strongly support the proposed
reinedy, namely thal "ihe definition rat use be divided into two pards. The first part of the
definition shawld state that the speration of export-conirolied technology may or may not be a
deemsd export and that a technical evaluation of the spacific technology being operated be
performed to see if any ‘i,\,hrmioqy would be released or ranslerred. The second part of the
definition should contain the remaining parts of the proposed definition.”

Ags mambers of the BHIC & AGS Users' Executive Commitiee (UEC) at B;{mkhaven National
Laboratory {(BNL), ws represent 1,600 users from over 272 institulions in 28 countries. Cur
users are scientists, students, and post-docs who conduct nuclear and azaghwerzergy physics
expariments, studies of radiobiologinal effects on humans, and R&D in physics and
manufacturing by using one of Brookhaven's user facilites. These facilities include the
Relativistic Heavy lon Collider (RHIC), Alternating Gradient Synchrotron faciity (AGS), NASA
Space Radiation Laboratory (NGRL}, Tancem YVan de Grasfl, and the Accelerator Test Facility
(ATFY, Only 250 of our 1600 users are federal employees or contractors.  This order would
advarsely affect 1100 non-US citizens thatl the UEC represents. The vital contributions of these
users are crucial o the success of Brookbaven's sclentific programs.

The definition proposed in the Fedaral Registar, is "oparation, installation, {including on—site
installation), maintenance {checking), repair, overhaul, and refurbishing.” The proposal is 1o
change the and o an or. This change would have a significant negative impact on our users
and the science being done at Brookhaven's user faciiities. As stated by BSA, in the course of
doing experiments many users operate expori-controlied equipment, but such use would not
transfer or release any of the lechnology contained in that sgquipmenil.  For example, the
operation of a state-of-the-arl, export-controlled and commaercialiy-acquired, oscilfoscope by a
physicist doing a nuclear physics experiment does not result in the physicist having acquired
ary of the lechnology inside the oscilloscope box.  Only a skilled elecironics engineer can
produce an advanced oscillostops,

REIC 8 AGS Lise
o the RAWC & ABS Users” Cerder @ Bruokhavern !

ve Comrnittes

dg. 3554 @ Upton, NY 11873-5000




Forsign collaborators must come o BRL in a timely fashion (o actively participais

experiments.

in on-site

We are very concarngd about any significant delays that would be caused by the

need for expornt license processing. From an opsrational standpeint this new proposed rule
which the UEC

would maks
represents.
Associates 8

Sincarely,
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i extremely difficult o oplimally utiiize the user facilities at BNL,
Unee again, we strongly support the remedy proposed by Brookhav
and urgs that you adopt it
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From: “Finney, Heather (ML) ”h"ﬁmw'i dow.conm

To: "‘pu‘blicwmz’i*c nisi@bis. doc.gov’"” <publiccornments@@bis. doc.gove,
“seockiobis.doc.gov’ <seook@bis.doc gove

DBate: Tha, hm 2, 2605 4:49 PM

Sulbject: RIN gohtd ADZY

DOCKET MO, 030316075-5075-01/RIN 66894 AD28
REVISION AND CLARIFICATION OF DEEMED EXPORT RELATED REGULATORY
REQUIREMENTS

IMPACT ON THE DOW CHEMICAL COMPANY
Clarification of Use Technology

In the past, The Dow Chemical Company {8ow) has requested deemed t;xpo;“z iic&mw when
foreign nationals were going 1o be exposed (ine luding incidental ¢ ypmum‘; o Muse” technology
for eontrolled cquipment even i the foreign national ‘would only be exposed to one of the areas
of use. Changing the definition of "use” as proposed will have no impact on Bow's operations.
The revision will also not increase the amount of deemed export licenses it applies for each year.

Use of Foreign Mational's Country of Birth as Criterta for Deemed Export Lice

{Changing the current regulations (o require companies 1o request export boenses for foreign
nationalg based on their country of birth would have a significant negative impact on Dow, This
change would pose a big challenge for Dow to Lﬂﬂ’i‘ﬁ}‘y with and will fncrease the mumber of
licenses it wifl need to obtain. Dow would require a generous amourt of lead time to complete
the required action items to comply with proposed rcguiaﬁm‘z. We could alzo be faced with a
situation of removing individuals from their jobs which they are currently performing until the
appropriate Heenses could be applied for and approved. This could prevent completion of critical
projects and cause issues trying to find a temporary placement for the individuals involved,
gspecially iFULS, Legal Permanent Residents are not exempt from the U.S. Export Laws,

Currently our work processes and information technology systems only capture citizenship and
permanent residency. We do not have the capability to share information on the country of birth
for each individual company-wide to enable compliance with the regulation it it is changed. We
would have to change our work processes and update our information systems in order to comply
with the faw. This would require us to go through thousands of individuals and obiain place of
Birth information, madify our information techns ology systems, input the data, then evaluate
where Heenses will be requared.

The cost of changing information systems would be substantial and 1t could take years to become
operational. Financial and people resources are Himited, and it will require a significant amount
of manpowsr o modify the information system, go throagh the birth certificate records, evaluate
Licensing needs, and apply for the appropriate licenses to enable compliance.

Dicemed export licenses could increase drastically if “the proposal regulation is m‘:sad We
currently have quite a fow foreign nationals working n the US, andior who have access to 1.8,
te;f:}moicg,w The workload increase wouold be significant, becanse it «:wid easily be in the range
of 3,000 to 4,000 clearances. Also, if U.S. Green Card bolders are not exempt from the export
regt_dafmm, then it could be up o another 2,000 clearances.

There are idividoals that have been prcwid”d access o ULS. ie"hnoiogy hased on their
citizenship outside the U.R. We would have to review files and verify whether licenses are



necded since the clearances were based on latest citizenship and/or latest pormanent residency,
This would require us 0 change the way we provide access to databases which will require
information systems upgrades and could result in an additional amounts of Heense requests,

Curvently, Diow's policy 18 1o acquire green cards for foreign nationals that are waz'king i the
LLS. for fong-term assigranents because of a special skill or enitical need. The change m the
egulation o regulate holders of green cards wcsuid require our Human Resources {Iepartment to
consider acquiring U.N. citizenship for the foreign nationals if transfers into the United States
swhich i3 much more time consuming and may reguire individaals to "renounce” their citizenship
of their family, their birth. In addition, there will be a significant increase in legal costs to Dow,

Also, Bow has experienced reluctance of highly qualified foreign nationals to take positions at
Diow because of the restrictions that are placed upon them atter their lire. Some perceive it as a
discriminating practice and feel they are not valued employess. To case their concerns, we
explain to them it is only temporary untit they recetve their ULS. Legal Permanent Residency.,

if the law changes to inelude export restrictions on UL5. Legal Permanert Restdents, we may
have difficolty bringing the necessary skills and talents into Dow. Tt will be a huge momie
problen to go back 1o the U115, Legal Permanent Residents that are currently working at Dow and
explain to thern that they must now adhere to the 1S, Export Controls Laws once again, even
though they went through the lengthy legal process of acguiring a Green Card. We could
potentially lose highly-skilled employees over this 1ssue which could hinder our ability o
compete with our competitors.

Additionally, training and changes of work processes wounld be required. For example, Dow's
security orpanization is currently asking each person that enters a U.N. faeility their citizenship
and permanent residency status, Dow would need time to change operating procedures, plus
provide training 1o security employvees and contracting agencies,

Allernative Solutions

Repulating based on the place of birth is not efficient and will burden the UK, Government and
many companies. For examptle, the government will be burdened with an increase in foreign

national deemed export Lcenses for German citizens that recetved Canadian permanent
residency. Germany and Canada are not normally countries of major concern for the ULS,
Government. Also, regulating by place of birth across the board to all foreign nationals will
place a huge burden on Dow to comply.

I sufety and national security are of concern, why not change the regulation for deemed export to
piapoint the countries of concern, versus changing the regulations for countries that are not
considered of primary concern. For example:

Corporations mu ,m apply for a deemed export Hcense for jndividuals who are
forergn natiovals and have access to dual-use controlled technology if they have acquired
citizenship o1 permanent zt.g}dum.y status currently, or in the past, for any embargoed country or
any country designated for Anti-Terrorism reasons unless they have received US, citizenship or
U.S. Green Card Status.

Changing the wording to pinpowt couwnttries of concern and still managing a majority of foreign
naticnals by citize nshi ip (exeept those that have citizenship or have held permanent residency in
terrorist or embargoed countrnies) wall still tighten export control laws, plus allow companies to
avoid costs of updating information technology systems and inputiing huge amounts of data jnto
systoms. It will also effectively allow wmpan‘es to quickly ide nlify foreign nationals of concem
and take the appropriate actions, lessening the amount of time to comply with the regulation



change.

I U S, Green Card holders are not exempt from the Export Laws in the future, can o further be
pinpointed to focus on countries of particular concern? For example, if China is a concern, make
the law reflect that Chinese citizens are covered under the Export Control Laws, regardless of
their 1.8, Green Card status, rather than applving the Export Control Laws to all Green Card
holders.

Questions

If questions arise regarding comments made 1 this document, please contact me.

Heather Finney

Heather Finney

> fsternational Trade

> North Ameriea Operations

2020 Building - Dow Center

Midland, M1 48674

Phone: 289-636-3937

Fax: 989-636-8767

email: hifinneyt at dow.com

visit our website atl
hitp://ischain.intranet.dow.com/ssb/operations/ito/eustoms/ito_NAexport_import.htm
<http://ischain dntranet. dow.con/sst/operations/ito/customs/ite. NAexport import htoy>



Fropu Anna Wang Roe <annaroe@vanderbilt.edu>

Te: <scookin bis.doc gov>

Prate: 6/4/2005 2:54:19 PM

Subjeet: [Docket Mot Doc. no. 050316075-5075- C?E;Eii Doc: 05-06057] [ Page
15607-15609); Export adminstration regulations: Deemed expon Heenses; clanfication and
FOVISIONn

Attention: RIN §694-A129

Fam writing to express my concern regarding the proposed "Revision and
Clarification of Deemed £ iport Related Regulatory Reguirements”. The
impact of requiring a 'deemed export heense' for every foreign national
who uses' {operates, installg, maintains, repairs, overhauls, or
refurbishes) equipment/iechnology found on the 2,400+ tem Commerce
Control List (CCL) would have huge negative impact on scientific
research programs throughout the nation.

The numbers of foreign scholars at universities cannot be
underestimated. The National Academy of Sciences has reported that
nearly half the doctoral level staff and 58% of postdocs at WNiH are
foreign nationals. fu the private industry sector, science and

tw}muio;w PhIss consist of 38% fi)ra,im mationals. From my own personal
gxpericnce, having spent the last 25 vears (from undergrad o faculty)

at top research uni\fc,mm {including Harvard, MIT, Yale, Rmk«;ﬁ,ﬁar
Unversity, Baylor College of Medicine, and Vanderbilt Unive ersity), there
IS no quwmm that foreign nationals form the engine of science and
technology m the LIS Without them, progress jn science, technology, and
medicine would slow sigruficanily. in my own experience, three guarters
of the personnel (3 out of the @ graduate stadents, 7 out of %

postdectoral fellows, 1 out of 2 lab technicians, and 4 out of 4

computer programmers) | have supervised have been {oreign nationals. In
addition cach semester, §each rotating students in my laboratory and
students in my laboratory science class on laboratory euhmqucw that
require use of scientific equipment; an increasing number of these
students are foreign nationals. Furthermore, { bave a mumber of

scientific eollaborators who are foreign natiouals. To reguire that each

of these individuals oblam a deemed export license would be enormonsly
and prohibitively costly and time~consurning. Already scademic and
vesearch dollars are strained 1o the limit. To add this barden would in
effoct drastically diminish the effectiveness of funding that we work so
hard 1o get.

Finally, such regulations would have huge negative impact on the
collaborative and creative endeavors that are reguired for scientific
~and medical progress. The ntellectual freedom of universities in the US
is without question a beacon of hope and leadership that s envied
throughout the juternational community. Because of this perceived
freedom, we as a nation are able (0 attract the best and brightest from
across the <"icri'v' Fo enforee such g license requirement would
unnecessarily place a segregational divide and pereeption of
\iisu,mmmaimn ot foreign nationals. This would be a dangerous
perception o foster, one which would discourage this influx of talent
and which would be counterproductive to the feade rship role of the US in



fostering inlernational peace and eollaboration.

i respectfully wrge vou to take these consuderations to heart.

Anna W, Roe, Assowiate Professor
Department of Psychology
Vanderbilt University

307 Wilson Hall

P11 2ist Avenus South

Nashville, TN 37203

{615 343-0901 phone

(615) 343-8449 {ax

Thank vou.

email: annaroef@vanderbilt edu <mailio;anna rocf@vanderbilt.edu>

hitp://www . psy vanderbilt.edu/faculty/rocaw/index hirol

C anna rog <anna.roef@vanderbilt.edo>



From: "Robert V. Kohn" "'ka?mfb)s:nurani.nyu.edx_zi>
To: <gnibliccomments@obis.doc.gove

Date: Sun, Jun 5, 2005 7:04 PM

Sulject: RIN 0694-AD29

U.S Departosent of Commerce

Bureau of Indastry and Security

Regulatory Policy Division

14th and Peﬁmzwivmm Averme, MW, Room 2705
Washington, D0, 20230

Rik 0694-A1029
Ladizs and Gentlemen:

b am writing o expross my concern abaout the proposed rulemaking for Revision
and Clarification of Deemed Export Related Regulatory Reguirerents. From what
{ understand to be the intended cutcome of these new rules (mitations on

aecess to equipment and knowledge based on a person's country of origin), T am
gravely concerned about both the ;wisﬁnim of such tracking and the effect

that will have on one of our nation’s greatest assets: ifs research and

echnology capacity,

The nature of science i the 21t ceutury is increasingly interdiseiplinary,
eollaborative and global, Many of my s,oi feagues and students are from foreign
countries. 1 do not ask them their u"i?tﬁ‘ihip or indesd, their country of

origin, when [ invite them into my office. The University ascertains their
icgam‘y by complying with all visa requirements when tht,y become emploved or
enrolled here and from that point on, they are treated as any other meraber of
the University community. In fact, University policy, which prohibita
discrimaination of any kind, mandates that all merbers be treated equally.

Although University 1D cards are ¢ eqmred 1w order to enter into the building in
which my office is located, as noted above, the cards do not distinguish

Arpong nationalities, To do so would require a major expenditare on NYU'S part
and would surely turther discourage foreigners from coming to the US as they
would be made into second-class citizens. The alternative, that 18, to oblain a
Heense for foreign nationals from particu}ar countries to be instructed in the

use of export controlled equipment wounld be costly and very time-consuring, both
for the University to prepare the paperwork and for the government to process it

The direct impact on my own research program cannot be assessed completely but |
fear that it conld be very serious. Dwork closely with colleagues in Physies

whose laborataries make use of export-controlled equipment,

The need to apply for an export ficense {or toreign nationals who would

have aceess o this eguipment and especially (o restrict access to unauthorized
individuals would constitute a significant burden and would force them to

severely restrict or perhaps even abandon entive ines of research,

tUnited States science and technology has been a major econormie driver and it has
grven our wumr}f pre-eminence i many felds. Cutting-edge research can only
flourish in the open environment of free exchange. urge vou not (o adopt



these revisions,
Y ours sincerely,

Robert V. Kohn

Professor of Mathermatics

Courant Institute, Mew York University
email: kohni@geims.nyu.eda

phone: 212-898-3217

web: www.math.nyo.edw/facultv/kohn

v

e <kohnigoims nyu.edw>



(Hhce of Research 2485 Josse Hall

Columbia, MO GI2HI-1150

Uiniversity of Missousi-Unhumbia .

Y1) BRI

June 6, 2005

RS Prepartment of Connperce
Burezo of Industry and Security

s

Regolatory Pehoy Division
F4™ andd Penn ‘o}’i\"’:}i wAverue, MW Room 2708
W ;‘mh; ng .

At

Dear Burcan of Industry and Security:

Thank vou for the opportunity to provide coraments 6 your notice of proposed rulemaking
pubhished m fin Federal Register on March 28, 2005, pages 15,607 - 15,604, The proposed
tect regulatory requirements perianing to” ‘deemed ¢ CRpot

'-r

e l river \m' 01 M,uauzn ------ Columbia (MU} 1s & Carnegie doctoraliresearch-extensive AAU
it a faculty of 5400 scholars and corrent iy enro ‘;i;'u_: 21,000

pnder gx ddua'te ;md 6 WJO postgraduate students Appraximately five percant of MU
vndergraduates are non-resident wiernaiionals, as are ghout 26 peveent of its graduate sbudents
and four percent of wa professionad studerds, Of the alrosost 23,860 omployvees at MUL
approxurately tep percent are categorized at non-ULS citzens of non-permanent residerds. There
are carrently maor fh&n 6,600 pieces of capitabized equipme
tema costung less than the 35,000 poninon oxist in our k -‘oomtczz Drarmyg the past f.,e vears,
MEPs rate of 'fz'ew'ih i federatty-sponsored rescarch has risen o ny ‘r"~i* S one mtwmﬂv Jur
export controls overaght effort at MU 3 courdmated theough the ce o f\aﬂ.w 1 an: 11

Office of Sponsored Progrwn Administration with syt from the <; weral Connsel’ thf ce at the
University System, although cxport controls regulanions apply fo activities oulsi ﬁ rhs reabm of

research.

.
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MUPs concerns related 1o the praspective fmpact of the alforementoned rules are outlmed below,
Io bk, we are concerned that insufficient analysis has been accomplshed by the Bureaa of

I uk,mf and Security (BIS) to justfy the enormons burden that i‘f)*zm-iam";r) \&*nh such proposed
rule changes would p?a\ e onoour research operation. Given that MU s but one of many simi‘mr
untversities pabonwide, this concern 13 magnitied i the cortest of the adverse mpact across the
COuntry. brwcv‘ cally, no cases-ine-point suggest that the current appluation of export control
rules poses & stgruticant threat 1o our national &ﬁ;ud?v However, as pontted out below, it wouls
be easy to destroy our nternational competitivensss in the educational marketplace by makiog
comphiance so oneroug that the bext and ?anﬂht:.

Ly ,)-ds sleet to acquire thew educations

5o

¢ 1153 mest not be complacent about its role a3 the educational focal point for the world,
national student numbers ratonwide have dechned over the past several years, and rely
I o‘cdinm inhicate that soon th wering graduates wi
Asta. Inpoesing additional barriers will serve to further decrease U5, mteroational

w2 vast majonty of science and eng

ARNCEGUAL GRPurtusi T Y ADRA (N8TTeraeN



comnpeditiveness at a time when we shoold da au\&'*m\‘ ossibile o augment it Notondy does
MU rely significantly on the iittf‘ﬂ ectual mmrzbu iors of mternational wh(ﬁa‘“‘* we seck to
capitalize positively on the relationships mr%d ult of those non-LLS. persons whase
opirnens of our nation resu Ei i large part from their first-hand assocd Acmun: af one ot rawrs of ouy
distinguished institations. Lni vergities hmu and should continue 1o function as arobassadors for
our raton, and we cannot aocomplish ihis essendial task of we close cur doors 1o mtemational
colleagues,

Fundamental rescarch s at the heart of the academic enterprise. 1t s open, collaburative,

udernational and spontancous where the fewest constrainds 10 s¢ ho,a“ hip exist. Bt canmot be
acsonyrished without using equipnaent and passing information on how to use such cquipment.
s +

The ?3‘3,&;1(1'25131&;{3% Research Exclosion (FRE) depends for its vialality on the atnlity of rescarchers
wcluding otherwise controlled devices, o modify such &.&{“11’)711(“’" a8 nece
and o § il 1 new equipment. Emgfiemcmat"{m of ii €3 used new m s \u! mevi tab 3 reselt n
delays—often fatal—4o ongong are
grapted. To date, we bave operated madu !hr: 388 u,,zp{u-u ﬂmt tLL i iuﬂ x’nc'iudes the right of
mternational stdents and mvestigators 1o use, modify and create, and 0 receive mformation on
how o use, modify and create, controlied equd ')z sent while doing fundamental research onthe
MU campus. If we cannot continue to operate n this fastuon, it will adversely impact our
favorable research environment. I adopted, 1!16‘ proposed riles will mean p,auw@; moatier,
that most—and probably ali—foreign nanonals will need 10 be licensed before being allowed to
engage wn our research because the pos ty of needing controlied cgu ipx:”m or of conveymng
information an o e use such equipment simply cannol be predicted accuraicly, controlled or
separated from any use iteelf i the sort of research atosphere raditionaliv fostered on our
CRINPUS.

Should the proposed changes to the “deemed export” rules be effected, fechoology relating to
the use of controlled equipment, regardless of how use is defined, would be subject to dﬁf(‘)Ti‘(:s‘jl
export requivements even i the research being done with such equipoent is fundamenial,
would significantly inerease the mober of export lesnses required and would place a ol"f“i I
burden on owr mstifuien absent any showing of wnereased national seourity as a result. The
Urnveraity of Marviand-CoHege Park has estimated 3 cost of approxmately $1.5 nullionto
conduct the requusite equipment wventory and | aniicipate a like amwount for our caropus. This is

curdained n pone of our exasting budget forecasts.

Strodarly. the proposed change that would base decoed export heanse eoguirernords onoa
foreign nattonal’s country of burth rather than an the mdividual’s most recend citizenship or
permanent restdency would generate a significant admmnistrative burden for MU Presen ithy, we

do not frack this a1t 10 both our student

it

information and to do so would require additional st
udmm,{m» olfice as well as m our h‘-'-f‘-"n resources department. As with the proposed changes

o use” of equiproand, the proposal 1o base export Hoensing on cou mt) of birth 18 not
accompanied by any compelling evi (lr:i ce that thiz would result in inereased national security.

We cannot plan to recover any of the atorementioned costs by ad du g them o owr Factlines and
A_dn“:misimti\-f‘e {F&AY ate: we already exceed the aliowable 26 p@ne—:m cap and thus these costs
wenthd have to be covered eisewhere. In faot, the ordy option presenily avatlabie for pay
addittonal vosts would be i : fent e fore, the bu > complinnes wi
propoesed changes i export control regudations will be borne by awr students, This is nevther fair
107 Wise.

x
3, tHh

I estimate that compliance with the proposed new Export Lontro] reg gulations will require an
administrative statt at least equovalent to ouwr Health Sciences Institutional Review Boeard, which



is composed of 2 Comphance Officer, four Compliance Spaeiahsts,
Assistant, With our curvent fringe benefit rate and @J\}mw 1y about B25,
would grout 1o an annoal requirerment for more 230,000 ‘“Cc Ly ! funds which
are not in our budget forecast and as explamned 21330'\'\ xmm,-i be captared from Eu/w Inad dxtm. .
it will be necessary (o identify the space and accouderments necessary to house and operate sucha
new eftort. This comes at a tine when we have been challenged by our Board of Curators to

reduice sdmimstrative expenses i1 any manner possible so that all available resources rony be
f.ie_pi{:»yed wi divect support of teaching and research.

Am'zou;‘v‘” hw prospective adoioistrative burden of compliance with the proposed changes in
the FAK s o)L”‘. it 18 not entrely new and is nat, m owr opinion, the most significant burden
assoctated with the proposed new rales. The mest significant problems for MU and indeed {or
most other research mstitenions, incl ujc the 1mrnedhate disruption to ongomng research and the
mevitable toss of oor access to that 2ssential pool of international falent represented by

international scholars, As researchers, we simply cannot fenction i an environment where
me’sM‘* lorgy detays are the norm because of aduunsirative reguirements that we categonze all

couipment under EAR guides, ide m iy the nattonality of cach user of these Hems of c,qu:\mmt.,
a;ahmm the relative extent of use of such equpment by any foreign nationals (o sec it a license is
required, and event *'»‘-H‘y’ obtain required Heenses for indnvidual foreign nationals to use these
pleces of equipn To ensure appropriate comphiance with such repulations ml we believe,
require & cosnpls My new office as enumerated carkier, staffed with now pereonnel, ahsorbing
space and fseal resources that we do not have, and this cost will be in addition to the hess of
produactivity and we dv de capital mentioned earlier. This 15 not the path we should be
}':vcn if we could keep up omh the nombher of export Hoenses oltimately required, we would s
to track the buth nai-on&; ity of all of our campus yeses iuo msulate all foreign nationals from
the campus compnnty entil Heensing requrements ‘-' ¢ been sorted aut, fmj ventually o
determing what aspects mast be controlled or not. The event u.ﬂ vesult will be that the hest and
brightest non-U0.3. talent will redirect to other institotions wn other coundrics where they will not
be sinularly isolated and conatrained. The altermative would i}c: o seek beensing for all
equipz‘nm*t on cammpus which s used by foreign rationals, and thes 1o turn would produce an
unienviable burden for BIS/Commerce.

5.2
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From: Dorn Weadon <DWeadon@aol com>

To: Yvette Springer
Date: 6/7/2005 3:32:31 PM
Subject: June 7 RPTAC public conunents on Deemed Exports

Ms. Springer: attached are my public comments o ennich today's public

session discussion on “desmed exports” at the RPTAC, Due a medical issue, T was
unable to personally attend, but 1 feel that these commaents might he helptul

o the members of the RPTAC in their discussion of agenda item (6.} Update on

the proposed rule on deemed export related regulatory reguirements (RIN
0694-A129).

Best regards,

Don

Weadon & Associates
Interpational Lawyers
Imternational House

3338 W Streel, NW.
Washington, D.C. 20007 U.5.A.

TEL (207 965-4100

FAX (202) 965-4252
CELL (2023 258-4141



WEADION & ASSOCIATES

ATTORNEYS AT LaAaw

MEMORANDUM

T The Hegulations and Procedures Technical

Advisory Committee

From: Bonald alford Weadon, Jr.
Date: June 7, 2065
Sulrys fmplications of the Proposed Desmad Export

rulemaking in light of the Corson Report

{1982), Corson Update (13843, the National
Counterintelligence EBxecutive (NCIX} National
Counterintelligence Strategy of the United States
{2005%) and Annual Reports to Congress of Forelgn
BEconomic Collection and Industrial Espionage]
{1995~2004) and the Commercve Depariment Inspector
General s Report {IPE~16176 of March 24604}

I am submitting these observations to the members of the RPTAC
3

1
to assist in enriching the debate on the proposed rulemaking to
enhance the “desmed export” regime.

In determining the “compelling need” for the change in
licensing policy embodied in the proposed, it is necessary to
review the foundation for U.8. policy in this area. This
foundation was established during height of the cold war when
zignificant, active technology acguisition nmeasurss were
directed against the United States and its companies by the
nations of the then-Soviet Bloo.

3 preliminary review of open source materials on threat and
rasponse milivates in favor of a thorough study of the issue by
industry, government and academia before further steps are
taken which are certain to prove problematic, if not effsctive.
such studies have been efficiently and expeditiously conduoted
in the past, and have served to create a SLICDY CORSENSUS aMONg
a1l the affected participants, thus ensuring the effactiveness
of any subsequent legislation or regulatory actien, not to
mention its acceptance by our allies.

The proposed rulemaking neither furthers the objectives of
repairving a flawsd “deemed export” vegime, nor does it
appropriately respond to the accumulated experience on the
nature and mechanisms of the illicit technology ascguisition
threat.

The RPTAL can exercise significant leadership by
calling for another indugstry/government/academia study to
refocus the obisctives and methods of U.8. strategic trade
controls.,



PN & ASSOITATES
FURNEYS AT Law

Memorandugn

After the establishment of a “dual use” multilateral export
control regime at the end of World War IT {“CoCom”) and the
passage of enabling legislation in the United Btates {Export
Control Acht of 1949}, there was increasing frustration over the
efficiency and effectivensss of the structure and
administration of the control resgime. In 1876, a blue~ribbon
Defense Scilence Board task forcee chaired by J. Fred Bucy, then~
president of Texas Instruments, reporvted that the primarvy
emphasis of the contrel system should be placed upon {3} arravs
of design and manufacturing know-how {2} keystons
manufacturing, inspection and test eguipment and {33 products
reguiring sophisticated operatlion, application or maintenance
know-~how. The key was Lo preserve a significant lead time over
adversaries in critical technologies.’

In the legislative and policy debate preceding the enactment of
the 197% E2a, it was affirmed that the objective of the U.5.
axport control system was to balance U.E. technelogy and
esonemic growth and national security.

The tension hetween BAJA controls upon technology exporis and
the fres exchange of scilentific communication led to the
formation of a Naticonal Academy of Science study, supported by
the Defense Department, among others, and chaired by Dale R.
Corson, President Emeritus of Cornsll University. The panel’s
report, Scientific Communication and Hatiopal Security {1983)
addressed the issues and sstablished a set of principles to
resclive the tensicon. Primary amony their recommendations was
that controls upon university research and scientific
communications should be significantly limited except in the
face of a high potential for significant harm through military
utility and if the United States was the only source for the
technology {an absence of foreign availability az defined in
the BaR of 197933,

Two years later, the Corson panel revisited the issues and the
steps taken to implement its vecommendations {1%84). The Panel
felt that the implementation steps went well bevond theix
recommendations in restrictiveness and that there had been
“little proygress toward an lmproved objective understanding of
the technology leakage problem and the effects of control
measures” {(Corson II, P.27}).

' 7he 1%76 report was entitled An Analysis of Export Control of U.S.
Tashinoleay. ~.a RO Perspective. This Report (termed the “Bucy Report™)
hecame the operative legisliative philosophy of the 1879 Export
Administratics Act {“EAR") and resultad in the creaticon and perpstuation of
tha Military Criticel Pechnologies List {“MCTLT}.
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In 1986, the Waticonal Acadenmy of Bcisnces again empanelled a
task force of industry, academic and government exporh_ Lo
address the deteriorating efficiency of export controls, again
with the support of ithe Departments of Commerce and Defense.
tinder the chairmanship of Lew Allen, Jr., then President of the
California Inastitute of Technology, the Panel published its
exhaustive report Balancing the National Intevest in 1987. The
Allen Report served as the bhasis for the overhaul of the dual
use export contrel legislative structure in 1988 with the
enactment of the Omnibus Trade and Camp&tiﬁévpnesa kot of 1988
{“OTCAR”}), the most significant overhaul of the dual use eupor
control structure since the BAR of 1979,

Importantly, the Allen Panel concluded that “...exwxport controls
are not a means for controlling espionage, which accounts for a
high proportion of the [then identified} successful and
significant {foreign} techbnology acguisiticon efforts” {Allen
Report at p. 1541.

Subseguent to the OTCA; the EAA has waxed and waned in and out
of lapse, with the present Export 2dministration Regulations
{*EAR" Y and the deemed export regime being supported solely by
Presidential Ovder under the aegis of the International
Emergency Economic Powers dct of 19877 (“IEEPA) .

Over fifteen yvears have passcd since the issusnce of the
cﬂmpreh&ngiva Allen Report, and over twoe dscades have passed

since the Corson studies, and it is problematic that there no
longer exists a clear legislative, executive or
industry/academic consensus on how best to control ths exports
of goods and technology from the United States in a rapidly
changing global marketplace.’

.

What is the Nature of the Threatb?

At the outset, it is imporiant to discern the nature nf the
threat for which the proposed rulemaking will serve ag a

frhe EAA has been in and oub of lapse through the 18%9s with the Fxport
Adminlistration Regelations {“EAR”) being continned through Executive Ovder
undey the provisions of the IEEPA. The EAA was reanthorized by Congress
from N;vmmbﬂx 13, 2000 threough August 20, 2001, but failing a legisilative
agreament, lapsed thereaftexy. The EAR have been (and remain) continuned by
Erecutive Obdeﬁ 13222 of Aauwgust 17, 2001 snd successive Presidential
Notices.,

' For an ezcellent summary of the state of play in the policy debates and
the Congressionsl wrangling over reasthorization of the BEbhk, see The Export
Admisistration Act: Evolution, Frovigions and Debaste [Congressional
Reseaych Service, May 5, 2005 (RL318321.

Page 3
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solution or detevrrent.

Degpite an increassed expressicn of concern that foreign
governments are targeting U.Z5. entities for the purpose of
illicit acguisition of technology for commercial and military
advantage®, it is guestionable that there are any gualitative
or guantitative aspects of threat today bevond the threat which
pertained when the Bucy, Corson and Allen panels addr@qeea the
control L<sue‘ In short, it should be asked: has anything
changed?

An analvels of the Cox and NCIX reports deoes not appsar to
indicate a material difference in threat, perhaps only in the
gcrder -~ not identity ~- of the major playvers {(China is now the
principal threat, versus the Soviet Union, but both are stated
as the key plavers). Certainly, there continue toe be a varvietby
of initiatives by over 95 nations to illicitly acguire U.S.
technoloygy through espionage, but one must keep in mind the
Allen Panel s caution that “export controls are not a means for
contraelling espionage, which accounts for a high proportion of
the sucoessful and significant {forsignl technology acguisition
efforts. {[Allen Heport, p. 1547].

It is also intereszting to note that in the NCIX annual reports,

the acguisition and exploitation of publicly available, public
slomain technology and know-how is emblematic of Chinese
technology acquisition efforts. Again, this has never been

{nor should now be} restricted by export controls,

What is the Nature of the Proposed Remedy?

The recent Commerce Inspector General's Report on ”d@em@d
sxport” regulation ostensibly vatalvsed this ry 1 maki

effort®. Deszpite the detail and language of thi Aepgit, it is
important to keep in mind that the "deesmed expor f” rule was
originally fasbioned cut of whole regulatory cloth and is not

CEB.g.. the Report of the Select Committes on U.8. National Security and

Militery/Commercial Concerns with the People’s Republic of China {“the Cox
Report”, Wash Lxgton, .C., GPO 1999), Annual Reports to Congress by ithe
Rational Counterintelligence Executiva {(“NCIX7) on Forelgs Boonomic
Collection and Industrial Esplonage 19%%5- {available at wwew.ncix.govi, etc.

One obvions change sine 1976 is the increaszad dependence of onr academic
and induastrial sectors {not o meostion the military) upon individuals who
come from overseas.

% pinal Inspection Report No. IPE-16176 of March 31, 2”6‘, Deamed Export

Controls May Not Stop the Trassfer of Sensitive Technoleogy to Foreign
Naticonals in the U.8. {“the IG Report”}.

Page 4
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supported by language of legislative mandate, a fact recognized
in the Congressional debates over reauthorization of the EAA.'

The proposed “deemed export” rulemaking would reguire U.5.
seademic institutions, companies and their feoreign subksidiarvies
+o shoulder significant costs and brave a thicket of regulator
prohibitions, both at home and abread, to determine an
smployee’s country of birth for purposes of U.8. Govermnent
review of the suitability of that person‘s employment at home
oy abroad.®

Howevery, the 16 report and the instant regulatory initiative
lacks as its focus a clear indication of potential diversion
other than the country of birth criterion, a8 c¢riterion not
shared by any of our multilateral ezport control allies, either
during the highly cooperative Cofom era oy in the present, move
relaxed Wassenaar Arrangement davs. Likewisze, nong of thes
nations have a technology export mechanism comparable to the
U.5. “deemed export” regime, and it is common knowledge that it
wiould be impossible for the United States to obtain agreement
among bthe Wassenaar allies to actually adopt such a regime.

In short, the United States stands alone among the Wasasenaar
nations in imposing this form of control and will likely remain
850,

a

In addition to being a disfavored unilateral contrel® | the

T See, URS Report, £/n 3, supra, which notes on page 15:  “Deemed sxporis

are not expressly mentionad in the 197% EAL. Howsse versionz of {thel Ead in
the 107th Congress scought to explicitly define deemed exports as exports
falling undey the jurisdiction of ithe act.” Thus, deemed exports are not
supported ky any extant legislation. Moreover, it should be noted that the
IEEPRA, op. «it., snder whose auwthority the current “deexed export” regime iz
presently supported, may oot provide defensible lsgislative support for even

current practice. House Report Ro. $5-485% of June 23, 1977 iodicates that
unday the IBEPA, Congress’'s grant of emergency authorities [to the
Prasident}) ~does not inculde...ths powsry to regulate purely domestic

transactiocas.”

:2, comments of the participants at the National Academies Boundtable on
Feientifin commonications and Natlogasl Security, the Program on &
Technology, and Law, and the Sovernment-University-Industry Rezeavch Council
Deemed Expost Policy: a Workshop on the inspector General’s FHeport te the
repartment of Commerce of May 6, 2004 (“the HAS Workshop”), notably those of
University of Maryland Fresident D. . Motes, Jr.

Scievce,

3

G o — . R N “ v : . s - .
YRfee, the OTCA, op. ¢it., whars Congress clearly stated -- and legislated ~-~
its disfavor for unilateral cootrels.  Since the demise of the EAA,

unilateral controls have proliferated, if one could use that expression,
with mary a word from the Qongres

S .

Page 5
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prezent proposal lacks an empirical basis for identifving
legitimate threats to technology acquisition appropriately
belonging under the aegis of export contrals. To stem
egpionage, the proper bulwark appears to be a combinaition of
strong visa evaluation and enhanced education of industry, in
addition to strong enforcement of violations of existing
regulations.

as noted below, the present propossed rulemaking may bs an
attempt to fashion a better net to sweap what is essentially an
empty pond. The fish sought to be snarved are to he found
ezlsewhere; and through other means.

The licensing exmperience with the pr i

regime is illustrative., In F/Y 2004 18 reported that it
reviewsed 3%% “deemad exporit” license representing 6% of all
licenses submitted to BIS, with 70% of such licenses being for
Chinese or Russian nationals.’® Only 8% of the “deemed ezport”
applications were returned without action for additicnal
information or were rejected: the rejection rate now hovers at
1%.

ezsent “deemed export”
B

L3
By

Based upon this “deemed export” licensing data, it is obvious
that only a minor fraction of entities who are subject to the
current “deemed export” regime {(based upon the technology they
prachtice and the individuals they ewmploy} are identifvying the
licensing reguirvement and stbmitting license applications to
BIS for domestic or foreign employvees. It is also falr to
pender why the approval rate of such applicaticns -~ when they
have been submitted -- is so high when the threat is considered
so immense and in alleged to be in need of more gstringent
application eriteria.

A logical conclusion is that the “deemed export” regime may not
be the right mechanism to fix the perceived problem, and that
e make the regime wmore cnerous will serve no legitimate or
peneficial purpose.

&s there is no current data publicly available on wheither or
not any of the individuales for whom a “deemed export” license
hias been granted have been found to have illicitly transferred
technology in vielation of the license conditions, the “deemed
export” approval guotient may indicate that the presest regime
iz mere than adeguate to address the current problem, and that
a more effective solution to i1llicit technology acguisition
lies elsewhere. ©Or, that possibly there should be no “deemed
gxport” regime at all.

i
i
i

oprs Annual Report 2004, p. &,

Fage &



WEADON & ASSOCIATES

ATYURNEYS AT Law

Memaorandum

Does the Proposed Bemady Actually Address the Threat?

The IG6's inv95tiqatian repovrtediy may nol have involvad
detailled consultations with all the Intelligence Community
{zee, Acting Undersecrebtary Lichtenbasum’s cosments at the HAS
Workshop, and the list of individoa ld,oxgdnL sations
consulted/interviewed at IPE-16176, p.7 " 3y. Thus, it would
geem a review of the publicly available intelligence is in
crder to analyes the merit of the proposed enhapﬂem&nt of the
"deened export’ process.

Information on technoloay acguisition efforts is available in
various degrees of precision. In 1399, catalyzed by & variety
of improper technology transfers Lo the Peoplie’s Republic of
China, a bipartisan Congressional committee bnnductud an in-
depth review of Chinese technology acguisition efforts, with an
emphasis on industrial and military esplonage.

As noted in the report of the committee, known as the Cox
7 s/

Beport {(£/n 4, supra}, China had assumed the level of thresat to
U.5. national sscuriity in the pantheon of illicit technology

acqulsltlon players comparable to that once occupied by Russia
and some of the states of the former Soviet Union. But upon a
critical review, the Cox repori provides little information or
gvidence that an expanded “deemed export” regime would provide
any greater protection against technology acguisition issues
properly in the realm of export controls than the present
regime. In fact, the most sericus leak of dual use technology
to the Chinese identified was as a result of admitredly
intentional actions by American emplovees of three U.S.
agrQspace companies.

Current public information on all attempts by foreign entities
or governments to 1llicitly ac qu1“? controllad U.5. or dual use
vtechnolaogy is readily available in the annual reports submitted

‘

YPhe IG staff did interview and/or consult with the enforcement staffs of
e Commeyce Depsriment Burean of Industry and Securdity {("BIS*}, the
Treasury Department Office of Fareign Assets Control (“OFACTY) and the State
Degartment Dirsctorate of Defense Trade Controels {(DRTCYY, as well as the
Federal Bureau of Investigation,

£3.
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Momorandum

to Congress by the NUIX (f/n 4, supra}’ . A review of these
repeorts is instructive,; as theve are few, 1if any, repovied
improper technology acguisitions which would or could have been
stemmed by the “deemed export” regime, Running the gamut from
inept or clandestine attempts by 1nd1v¢duals {hoth .8,
citizsens and foreign natilonals) to export sensitive dual use or
military commodities all the way to sophisticated industrial
and military espionage conducted by both allied nations and
countries of concern, the NCIX reporis do not identify foreign
workers properly admitted €9 the United States as a conduit for
illicit dual use technology acguisition.™

h'd
4

sharp contrast to the IG Report, the NUIX reports do not

£

identify “deemed exporti” IJCﬁDWiﬁg vulnerabilities exceprt in
the context of joint ventures, and do not identify an increased
stringency in such licensing as a cure to this identified
threat. 1f the critical threat issue is one of joint ventures,

then the birth {or even nationality) of the employee of the
foreign joint Jeatu"ﬂl ray be immaterial in Tashioning a
regulatory solution.’

feilizing Defense Security Service {(“DS8S”) and Armed Forces
security services data, the NCIX reports aggregate the illieit
technology {technical data) acguisitions of more sensitive
defense technology into two ldentifiable groups: state
sponsored espionage, and direct requests for information at
trade shows, plant visits and the like. Again, the threat of
foreign national employees properly in the United States or
overseas as emplovees of U.8. firms was not highlighted.

¥ ¥n discussions with NCIX management in drafting this report, the (ffice of

General Counsel was unaware of the “deemed export” e p msion initiative, and
the ifoput of HCIX appears not to have been actively sought for the IG

report. The Naticnal Intelligencs Officer for ECOUOul(& at NCIX and suthor
of the avpuasl RCOIX reports was involved iuo some of the loteragency
S4i5CU8SI008E,

“Tha 19%7 National Cownteristelliqence Center (pradessssor of the ROIX)
Report doesx sddress the issge of Ycultural commonalities” as being one
mechanism of masy through which forelgn collectors attempt to uvsdertake
illicit technology c¢ollection efforts as a “potential” concern. Bowever,
this report does not indicats that g “desmed export” regime would or counld
be useful in stemming thisz potential. In re;tingly, this issue of
*oultural commonslities” doss not appear in subsequent repovi, nor are there
case studies of illicit dual use technology acguisitions whars “oultural
oommonalities” play a s;gnlflcant yole.

(+ r-

¥ The Allen and Corson Fanels eddressed this issue and uniformly chserved
that the optimsl sciution would be comtractual not licensing.

Page 8
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Memorandum

The 2001 NCIX Report states that & ryutsitvtion of technology
companies by forelgn entitlies iz “on the riss”, but notes that
according to ISS “reporting, 88 pelgpﬁt of ﬁll reported
suspicious acguisition activities invelved third parties.

Third parties are noit the actual eptities acguiring the
teachnology bul are the uvltimate end users” [2002 BCIX Report at

pe 2]

Throughout the available reports, the compiled and anecdobal
information indicates that it 1s not the nationality but the
illegal or clandestine activity of the perpetrators, which is
the nexus of the harm, and that such activity is viclative of
the EAR and EAR without reference to the “deemed exporit”
prohibitions.

Moreover, in thelr analysis of collecitiicon efforts by foreign
nationals at institutions of higher learning, the NCIX notes
that the cellection genervally involved open source {public
domain) information, which does not rise to the stature of
technology controelled under any U.S5. export control regime.

The old observation about buggy whips is on point: a fabled
company Keph lmproving its buggy whip until it was the best
designed and most efficiently manufactured buggy whip in the
word. Sadly, thes sutomcebils had come along making buggiles
ohselete, and the company rapidly failed.

Thus with “deemed export:

compelling need, noe legiszlat

LHﬁUaﬁlylapdduMLa!gO rernment consensus and no evidence of its
salubrious effects.’” The realities of the global technology
market may have su p erseded “deemed export” regulation. The
proposed cure may be worss than the perceived affliction.

a regime commenced with ne
ive authority, neo

Lacking a conitroel consensus {what to control, how to cont

ro
it, and to whom it should be contrelled), it is easy to “fl1

3
A
¥

Y oipn discussions wiith senior csunterintef.igﬂnbo officials, it was made
clear that the geneval opinion of the coammunity is that & “deemed export”
progran will make it more difficelt for a foreign nation to infiltrats a
commercial company in order o esngage in industrial espionage. Point well
taken - however industrial espicpage ls not one of the activiiies V'ich
export contrels are designed to remedy. &ls¢, in thesze disoussions there
appears Lo ba some cosfusion about what a “deemed ezxport” actuaily isz
application of 3.8, techoology abroad by visiting ¥.8, engineers and
sclentists was conzidered to constitute a “deemed export” ~~ which it is
nots  such events are an axport of techoology oxr technical dats which hava
baen explicitly defined for many years.

Page 9
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speck” rvegulations and lose connection with the grand context
provided by a dynamic global technology marketplace. And
paradexically, ?aqe control by putting too much emphazis on a
dysfunctional regime

Zince the veto of exporit control leglsiation in 1991 at the
time of QOperation Deszert Storm, export regulation has been
produced on an ad hoo in what amounts to a policy and
legislative vacuum, with generally unsatisfactory results.
Some instances jay cne’s sensibilities,’ others ?@am ohrijective
observers to clamor for clarifyving legislation.’

T& it not time to consider whether ws should stop putting more
bad patches on a whait is essentially a worn tire?

Rather than force industry and government toe expend vast
amounts of esnergy and resources to worry this meager bone, it
is vlear that the pragmatic next step iz for BIS to sxercise
isadership and reguest bobth the HAS and the Defense Science
Board to come togethey again to revisit the pressing control
issues and seek a meaningful consensus to serve as a well~lit
path for thoughtful legislative and regulatory action.

o
=
=

* when the entire EBAR wers restructured, rewritten and formally published on
March 25, 1996 (&1 FR 714y, BIS stated that it bad not &ud wiirld aot
define the critical operative phrase of the EAR -~ Lally desigpned -- in
the newly rewritten regulations, thus rendering a sign if:ﬁanb fraction of
the Commerce Control List and its iscluded compenent provisions devorid of
meaning, a compliance sightmare for ezporters whose principsl obligation
under the EAR is to classify their commodities, softwars and tachnology

bafore export. Clearly, the need for a government/industry/academia
concepsus and legisliation ~- not plecemeal, uncoordinated regulation ~- i3
manifest,

Y fee, recent BIS attempts to extend Missile Technology Controls to Canada,
long a license free zone (70 FR 23680 of May 24, 2005} asrose from materially
divergent appreaches to the Cansdien exsmpition by BIS and woYC, ”rd largely

as @ resulil of a call for either legisliation or regulatory modification from
the Government Accountakility Office {(GA0 Report “Regalatory bhange Heeded

to Comply with iiqsxic Technology Licensing Reguirements® of May 2001 GRO-
1-530G3.
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SYRACUSE UNIVERSITY
OFFICE OF RESEAROCH

Sune §, 2005

Mr. Alexander Lopes
Dhrector, Deemed Exports and Blectrones Dhvision
LLS, Department of Commerce, Burcau of Industry & Security
Regulatory Policy Division
147 & Pennsylvania Avenne, NW
Room 2785

Vashington, DO 20230

RE: RIMO694.ADZY
Dear Mr. Lopes:

Thank you for the (sppnn unity 1o respond to proposed revisions and clarifications of the Deemed
Export regulatory requirements proposed in the Inspector General's report, IPE-16176-March
2004

AN .

As a member of the Association of American Universities, Syvracuse University values the open
dialogus established between the federal government and its agencies and the UK. umiversity
research comununity, To coutribute to this ongoing exchange, we present our corrent and
couservative estimates of the mmpact the proposed regudations would have on our instituiion.

Ayracuse University shares the Department of Comrmerce’s commitment to national security, and
applauds the our pation’s efforts to reassess existing policies and regulations designed to
preserve our mititary’s advantages over i'ﬁtiznmiimml adversaries, to prevent prohiferation of
weapons of mass destruction, to advance ULS. foreign policy goals; and o protect the US
econony and promole irade. However, we guestion w ba,ihu *‘hf‘ proposed rcmzlatxom Are a
solution to a problem that has not been definttively shown to exist.

{3 keen concern is the apparent expansion of the deemed export applicability in that

“technology relating to controlied eqxﬂpnu‘mb regardiess of how use s
defined- 13 subject to the deemed export provisions {and the requirement
to heense forzign nationals having access to that equipment) even i the
research bemg conducted with that equipment is fundamental”

4-P200/31 54451824 Fax 131 5-443-9361
,,.)'(.uit:

3 Boewne Hall/Syracuse, Mew York 1324
tecgian




}mp;cmmung this requirement, which effectively elimmates the fundamental research exclusion
for much of our science and engineering research, will ereate additional administrative and
financial berdens to our fnstitution, with Hitle or no real or perceived benefit {o national security,
However, the consequences of this expansion of deemed export appheability to technology on
research innovation will be far-reaching. In the shovt-term, it will bave a predictable chilling
effect on the entire acadensic research euterprise and so reduce the pace of tundamental screntific
aud technological innovations in the U5, in the longer-termy, the long-recognize benefits of
research innovation to the ULS, economy will certainly be diminished,

The pr opmcd ressulations dare counter o Syracuse Universily’s conuitment 10 academic
freedom, and the open and transpavent exchange of information in research and education. For
the a 3pmxm*a tely 2,400 number of international students and visiting faculty/scholars in
science, engieering and technology fields, we will lkely presume that thetr research endeavors
will use technoelogy relating to controlled eguipment. The analysis of this assumption will
intreduce defays in research 1 progress, and werease the cost of their participation. The
i fniversity will also have to modify dramatically our equipment/property inventory systems 1o
incorporate controlled use status and o identity and uclode those technologies that are less than
the cast threshold as well as tracking those that emerge from research versus those used in
research. Although we have not vet vonducted an institutional asses ssment, we expect that most
if uot all of the “contrelled” technologies used on our campus, or amum non-UR made
techuologies, are available for purchase virtually anywhere 1o the world, Consequently,
restricting access to such items may not achieve our goals to preserve national security or
enbance the US economy. The regulation will no doubt encourage u)ﬂgn nationals o pursue
advance degrees in other couniries, a trend that has beeu observed since the horrific tervorist acts
of Septembar 11, 2001

Syracase Umversity is staunchly comumitted to diversity and encouraging and supporting the
active participation of internationa! students and scientists 1o rescarch op our campus. The
proposed amendment to “require ULS. entities to apply for a deemed ¢ x;m"t icense for
employecs or visiors who are foreign nats onai S and have access to dual-use controlled
techuology i they were bom in a country where the technology transter in guestion is EAR-
controlled regardless of their most recent a‘ii‘? ushm or permanent resident status” undermines
the VISA review process, and introduces another layver of scretiny.

fn addition 1o the proposed regulation’s Hikely deterrent ettect on the pace of fundamental
research, we are also gravely concerned about any revisions to the BAR education exemption
pf\_rpovud by the 1G for mformation released in catalogue courses and associate teaching
laboraturics.  We would have to exclude foreign students, faculty and others or strictly sccure
and control the subjecta taught or entry into classrooms and teaching laboratories. This is
fundamentally counter to the University’s mission.

YAC
3C
I g

Hased on conversations with peer insbitutions, and University Deans and admoimistrators, we
anbicipate the following costs associated with implomenting and zmmtainmg comphiance with
proposed mbes:

P13 Bowse Hall/Syracuse, Mew York 13244-1200/2 1544
"ol
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frutial assessment and design of new enterprise process; modification of current T
systems to accommuodate:

Additional staff in various units 0 analyze nesds and process deemed export lcenses:
Additional staff ro monior and inventery ongoing technologies and their use:

oy conclusion, the proposed regulations will compromise our ability to conduct innovative
fundamental rescarch, will tapede the open exchange of infornation, create a culture permissive
of discnimination and Limit the diversity and richness of owr educational institution. We are
concerned that the real and intangible costs of these regulatory changes will not offset the
benefits gamed to national security, foreign policy or commerce

Again, thank vou for the opportanity to share information on the anticipated Umpact the proposed
changes would bave on our nstitution,

Sueerely

e o

P
{rina Lee-Glauser, Ph.D.
Associate Vice Pitﬁm}(ifil’xf for Research

4
=
o
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From: Anand Gnanadesikan <Apand.Gnanadesikan(@inoaa. gov>

To: <geookibis, im gov>
Dates (/9724 ﬂ}‘i 4:49:32 PM
Subject: RINO624-4D29

Dyear Mr./Ms. Cook

1 am writing o express my concern ahout the proposed s,hang & in policy
under the B \port Adwinistration Regulations to fuclude "use” of
controlled technology. Here at GFDIL {(a NOAA lab within the Department of
Commierce} we use supercoimpuiers for climate and weather prediction. This
ts fundamental scientific research, the results are published in
refereed journals and many of the codes have been made available for
pubdic use. These codes can be run on fast supercomputers (sach as we
have here at GFDLY as well as commercially avaxiabi systems throughoot
the world. My concern centers around the "use” as i relates to
supercompriters- whose export has in the past been restrieted. Hihe
fanguage i these regulations is interpreted too broadly it coald be
used to imply that we would have to apply for a license for postdocs and
graduate students working at our lab o "use” the supercomputer- by
which I mean running publicly available programs on it This despite the
fact that they do not need any knowledge of how 1o actuslly operate,
install, vepair, or maintain the maching to do their science and the
fact that the codes are not machine-specific, and that the problems we
work on are not at all related 1o weapons design. Add to this the fact
that one can now build a supercomputer using commodiy processors
{Virginia Tech recently hired a bunch of students 1o bwild such a

machine faster than ours for about 1710 the cost). The simple fact s
limt students running climate models on a supercomputer would be getting
no skills that a gowcmmcnt couldn't get sauch more easily and g.ltﬁapi;« on
the open market and by using the open literature.

The old regulations, which focussed on the details of running
machines made it clear that this was not ap issug. Essentially, they
seem to have said, "as long as vou're not developing the skills o build
a device that's critical in hmidmg a bomb from serateh, s okay™.
The new ones however, do not and provide an invitation for overreach and
negative impacts on ficlds which arg not even close (o being mvolved
with proliferation. Are we going to stop agronomists {rom working on
fertihizer because some nut can mix it with fuel oif and turo it into a
bomb? Because computers can be used to design weapons, are we going o
say that no foreign graduate student can yun a program on a
m;“h -p winfmcmw smmn or can't learn FORTRAN? Where is the line
drawn? Using "or" rather than "and” in the Section under question seems
to move the line too far, given the ubiguitous nature of dual-use
technology.

Regards,
Anand Gnanadesikan

. Anand Onanadesikan



Qceanographer, NOAA/Geophysical Floid Dynamics Lab
PO Box 308, Princeton W) 08342

Anand. Gnanadesikan@noaa. gov

htip/Aveww. gfdl noas.govi~alp

(609 9R7-3062



From: “Leff, Lisa L disa-leff@utowa.aduw>
To: <seook@bis doe.gov

Date: 6/10/2005 2:41:48 PM

Subject: RIN 0004-AD2%

Dear Mr, Lopes - please find attached the University of lowa's comument
letter 0 the ANPR published in the Federal Register on March 28, 2005
(RIN 0654-AD2%)

Thank you for vour time.

fasa L. Leff, 113

Assistant Director

Drvision of Sponsored Programs
Univessity of fows
319-335-2120

319-335-2130 (fax}
lisa-lettguiowa.edu

CC "Willard, Derek H" <derck-willard@utowa.edw>, "Reighley, Twila F"
<gwila~reighleyipwiows.edu>, "Zamastil, Norine M" <norine-zamastiliguiowa edu>, "Martin,

Grainne M P° <grainne-martini@iowa.edu>, "Hay, Meredith” <meredith-hay@uiowa.edu>
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May 3t, 2005

L5, Department of Commerce
Bureau of Industry and Security
Reqgulatory Folicy Division

14" and Fennsylvania Avenue, MW
Room 2705

Washingtoen, D.C. 20230

ATTHN. RIN 0884-AZS

Dear Siv or Madan:

Thank you for considaring the foliowing comments frem the Unversity of lowa with respect o the
Fanvision and Clarification of Deemed Expont Ralated Regulatory Reguirements | Docket Mo.
DRD4Z6075-5075-01) The Univarsity of lowa is a research institution, as classified by the Camagie
Foundation, and provides g full range of teaching, research and sarvice missions in an increasingly
giobal srwvironment. Current todal envoliment is 28,745 and last fiscal year the University received
over $230 million in federal supporl. The Undversity comprises 11 colleges, inciuding a major
academic health center. The University has vigomus research programs in engineering, the
ohysical and biological sciances and computer science. During the tast fiscal year, the University of
fowa received over 330,000,000 in external research fundding. We believe that the proposed
resvision would have a major negativz Impact on our teaching, research, and service missions.

if the Buresu of lnddustey and Security {BIS) aczepts the suggestons of the Inspector General (G
repon and modiftes the sxisting requirements and policies for deemed axport icenses, § wil have
an immediate and devastating impact on fundamental rasearch on this campus and other research

. :

acrass he nation,  The changes would serve 1o discowrags the participation of foreign national
students and faculty in current and future research at the Unbversity of lowa and result in fost
opporiunities for both the researchers and the University. This is in direct contlict with the
Urniversity mission of an open, infemational, collaborative and spontaneous research snvircrment.

The Councit on Competitiveness recently issued a final report on the National innovation fritiative
(MY In that repod, there was a calt for the business, goverrment, labor and academin
communities 1o fom a new social and economic compact. The report cited that if the United States
1z to continus s historic and unigue role ge o leader among nations, it must champlon andlead a
pew ara Of openness and competition. The report cautions the WSB! cannot fum inward, nor can it
afiow fis institutions © become overly centralized and risk averse. We belisve this would happen i
the IG interprotation s implemented in its curfent form, ‘

The (G belisves that technuology related 1o the use of controlled squipment is subjact 1 the deamad
axport provisions of the regulations (EAR 734.2{h)), even if the research using that equipment is
furdamental. The essential nature of Univaraity research relies on the ability of research teams ta
collaborate with each other, vislt each other's laboratories, and work with various pleces of
srpsipment as the research progressas, His difficult, i not impossible for fundamenial research to



pe conducted without both usmg srpdpmisn, and conveying information aby
equipmant. In practice, use of squipment and convevance of use technolo

cut how 1o use that
gy ars ndistinguishable.

The proposed change would require the University of lowa 1o track the nationality of our faculty,
stalt, studenis and visitors and segregate forsign nationals from other members of the campus
commurily, Faced with this requiremant, the Umw&rs.ty wiolkd hiave two oplions: aither Beanse all

o our foreign ma nals (o ensure that they are able 10 movs frealy abowt the campus and
participate in all campus activities as U8, citizens are able o do, or restrict thelr activities until we
can make a more precise determinalion as o what is controlled.

Both aptions will impede resaarch progress.. Bither way, there would be g significant delay before
& %(\rang* nationatl could participats In research where use technulogy "m?m led equipment may be

wed. The research will not wait for & license o be issued, and the foreign national will fose any
c;;;pori'unity to participate or contribude, Under these ciroumstances, the beat and brightest
trternational iafent will have no incentive to study or condudt rasearch here.

Based on an informal survey of just two departments hare at the University of lowa {Physics and
Astronomy and the Collage of Eﬂn(;%ﬁ@@f‘f‘ﬂ}) we sstimale that we have upwards ol 150 potential
piecas of use lech rquy controiled eqis ipment and ovar 150G foraign nationatls invobved in research.
if the changes suggested by tha 1G are implemented, there may only Be one way for The University
of lowa o maintain an open, inlermational resasarch environment while assuring export contra!
compliance. We wouid have 1o supply Commerce with a list of the thousands of pleces of ressarch
equipment used on campus and then apply for deemed export licenses ifor all use controlled
gquipment for all foreign nationais who may engage in research. For [ust wo departments here al
The Urdversity of imw that means over 20,000 license applications.

T ?“9 adminiatrative burden, both to The University of lowa and to Commerce, must be consideresd

s an additional problem shoulkd BIS accept the G suggestions. In light of so many recent budget
Lui&, and tuition increases, we would be prohibited fmm underiaking such a huge urdunded burden
and do not currently have ihe staff or funding 1o begin 1o absorb the costs. Currently, it already
takes a significant amount of tme (O oblain a lleense; ary additional backiog will only serve to
further delay the rasearch process and further encourage foreign nﬁti'ﬁ??’i&;b o seak othay places in
whinh fo conduct thalr research

Though the rmmediate impact would be upon university-based research, i would also have a majo
impact on our education and senvice missions, Each year thousands of students irom other
c:m';“trief caune to the Unbersity 1o smw, fany of tham become involved in research as part of

heir undergraduats, graduate and pot“t Setoral waning in science and enginasring, This key
QdUCcE jonat mussion would be placed al risk withowt the robust inlerchange of eas and information
made possible by world-class students drawn from other countries.

At the sarme time. part of the Unbversity’s service mission involves the Universily's contributions ©
suoncmic o r>vu'upmon al both ine stale and national fevels. Tha most poweriul contributions we
have 1o offer are) 1) our students who c;.a’i& ate into the scientfic and engineering workforee at all
levels; 2y a Q{uﬂbora*we relationships with indusiey; 3} the creation of businesses through our
Tachnology Innovation Canter; ¢ fm 43 ;?sa-*em and ficense cA{,Mt, based upon disclosuras in our
laboratories. Facuity, staff and students at alf levals and from all over the world fuel the economic
angines of so e and technology at our institution and ewy fere i the country,

b

While we do nod dispute the need for thoughttul and meaningiul evaluation of tha current
regulations and mterprelations, we feel that the G report shows titlle undersianding of the



snportance of collaborative, inlernational relationships to a universily research campus.  We also
coukd find no concrate svidence i the G report that leads o the necassily of this change. i this
evidence exists, # would be most helpiul t have gecess 1o 1), so thal universily communities could
rendiew it disouss i, and propose altarnatives 1o the proposed highly burdensame changs.

i

i is irnperative for the future growtlt of our nation that the Univarsity of lowa and oiher sueh
rasearch campusas atress the nalion are vigwed as weicoming, desirable, and vital locations
fostar research that will include foreign students and researchers. We are asking that you give
thoughtful consideration to our coneems and balance ihem with the concerns raised in the 1G
raport. We also hope that you wilt read and consider carefuily the detailed analysis of each specilic
provisian provided by the Council on Governmenlal Relations (COGR). We are a membaer of this
organtzation as are virtually all major research univarsities in the country. COGR has provided ¢
mest thorough and systematic ook at this proposed rgvision. The real, practical effact of
impdamenting the suggaested changes is that of irelnevably fost opportunity, both for the University
of towa and forsign studerts and researchers, which goes o the very heart of the mission of the
University, This cannet have been its mtent.

B
'

Sincerely,

. (," “g‘
Y
: /"(A::‘
. . S
peredith Hay :

. R R s i
Yice Presidert for Research



Office of the Provost U4 Jesse Hall

Columina, Missouri 65213

University of Missouri-obumbia
) PHONE

{373) 83,
SRS
FAax {873} '482~(}089

June 1S, 2005

LS. Departiment of Commerce

Burean of Industry and Security

Regulatory Policy Division

14" aud Pcﬁrmsyh'm‘-"x Avenue, MW, Room 2705
Wastungton, DO 20230

At RIN 0694-AD29
To Whom It May Concerne

o my vole as provost of the University of Missourt-Columbia, 1 wish to express our
mstiational concern with regard the potential harm to unclassified, basic research that
may result by expanding additional “deersed” export beensing requirements in the
proposed nule changes 1o response to the DOC G,

WC in the university community are concerned about the timpact of this change with
spect 1o our abihity 1o recruit foreign students and scholars, and the considerable
d;&ammtagg, the absence of these scholars will create for the LS. These fine scientists
and engineers ring new ways of thinking and incredible intellect that have increased the
ability of U8, Universities to remain the world’s center of innovation and discovery, In
addition, these rule changes create costly systems of enforcement that would detract our
resources and energies from the important work of the nation,

I ask that you consider the arguments pat 'vposed by my colleagues in the Awerican
Associanon (\i’Ul’;évemitiﬁs A AL and develop reasonable but less draconian ways to
address these wssuss, The UL ﬂ will not benefit by rules which lessen nur ability to
innovale and compete in the global economy,

sincerely, ((
P -~ AN

’?f ’”M—X oy
£ %ﬂw T
o Frans
Interim Provost

Lb

n

BEssoURes Grray Suare Unvesssry



MU Faculy Couneal on MU Faeulty Councl)
Untversity Polioy Conl

Cobunbia, MO 62211

4% ?'I(m.ﬂc

June 15, 2805

LK, Bepartment of Commerce

Bareau of Tndustry and Security

Regaulatory Policy Division

14" and Pennsvivania Avenue, MW, Room 2708
‘ashington, 10O, 262346

Attention: RIN 6693-4D29
Subjeci: Response (o Propesed Notive-and-Comment Rulemaking

Dear Ladies and Gentlesvien,

The Facolty Council on University Policy for the University of Missousi-Columibin ( Facuity
Counecily represents the all of the faculty at the largest publicly supported univeraity in Missouri.
At the reguest of Chancellor Dieaton of the Universiy of Missourt-Cobimbia, the Faculty Council
has reviewed the Department of Comverce Bureau of Indusiry and Security proposed changes in
the “Deemed Export Related Regolatory Requirements” published in the Federal Registry
{Volume 70, nupdber 38, pages 1560713609, The Faculty Counci has also reviewed the May
PR¥ 2008 statement on these proposed changes by the Association oi Aoerican Universities as
posted o thelr website [http/hwww san odw archy/traffie of]. Finally, the Faculty Coungi
has reviewed a varfety of other documents related 1o this issue and discussed the matter with the
Yice Provost for Research.

FES

We would ke vou o know that the University of Missouri-Colembia Council fully endorses
the stiacked statement by the Association of American Unibversities {AAU} as excerpted
below: '

* The Council concurs with the AAU that: “Increasing the requirements for jexport
licenses to allow foreign students and scholars io conduct research] would
further discourage {op international scientists and engineers from making the
United States their destination, prompting them {o seek research opporianities
sversess.”

»  The Counci also agrees with the AAU that these ¥ recommendations threaten
university-based research and are likely to stifle research eritical (o national and
cconomic security.” We share the convern of the AAU that if ... implemented, the
recommendations would require that universities restrict ﬁ.w. pamcipatizm af
international students in research onge they arvive in the United States, Some
may have to walt for additional export control licenses {0 be issoed before they
cap condoct and use equipment essential for the conduct of basic vesearch. -
Moreover, universities will bave to control access to their research Iaboratories
to ensure that individuals without proper Heenses are not p@rmiitmi o enler,
This would requive costly new systems of access conirel (e.g. security guards and
badges for students) at university research laboratories.” FPurthermore, the
Lounu! emphasizes the following ‘concluding conment by the AAL: “Such actions
ave antithetical to the ien;,,smndmg principles of GPenness and free information
exchange that ave a hallmark of UK. research universities and critical {o their
sucvess and to the n(m{m international competitiveness and national security.”

AN EQUAL OPEDRRTUNIOV /AR INSOIVI N



+  The Councit agrees with the AAL that “Once cleared fo enter through the visa
mantis process, foreign visitors should be free to use equipment reguired for the
conduct of fundamenmi, vnclassified research withouwt additional barriers,
background checks and/or licenses.”

= The Conncil shares the concern by the AAU that: These recommaendations “will add
an additional layer of bureaucracy and inefficiency to the process. Moreover, the
ithe Inspector General’s rec ommendations that initiated the ;m;pmgd changes] have
the potential o create two *classes’ of students on campuses.”
The Council appreciates federal efforts to ensure public safety. Likewise, the Council is
deeply appreciative of the extensive and continuing public support Yor research and
education provided by the Federal govermment. The Couneil recognizes the inherent
conflict between ensuring salety while promoting edacation and research: the Counctl
concurs with the AAU that National Security Deciaion Divective 189 (NSDID 189} is the
appropriate approach (o resolving this 1ssue.

Thank you for comsdering our conmments in making your deliberations.
‘mu mcl;,

7 o %&C—égim%“

i*rank Schinict, Acting Chair
M1 Faculty Council on University Policy

FS:rkh

O B Deaton
1. Franz
J. Coleman
AAL



From: Wolter Boerman <wolter. boermaniophilips.com>

To: ~publiccommentsi@his.doe.gov>
Daie: Wed, hun 15 , 2005 10:53 AM
Subject: RIN 0694-A179

Tor

DEPARTMENT OF COMMERCE

Rureau of Industry and Security

Repulatory P ohay Dhvision

Tdth & Pennsylvania Avemae, NW., Room 2705, Washington, DO 20230, US

Sulyect:

Rir 0694-AD2%

Revision and Clarification of Deemed Export Related Regulatory
Regairements

15 CFR Parts 734 and 772

{Docket No. 0503 16075-5075-01}

O ref® 05 1S1/BIS/WE

Use of Foreign Mational’s Country of Birth as Criterion for Deemed Export
License Reguirement

and/or

Evaluating a foreign national’s succeasive ciiizenship or permanent
residency.

Considering that
- Current BIS decmed export Heense requirements are based on a foreign
pational’s most recent citizenship or permanent residency;

- The OIG expressed concern that this policy altows foreign nationals
originally from countries of concern o oblain access to controlled
dual-use technology without scrutiny i they maintain current citizenshup
or penmanent restdent status 1o a country to which the export of the
technology would not require a license;

- The BIS policy is deseribed in the decned export guidance provided on
the BIS Web site at:
http: /A weew bis . doc.gov/DeemedExports/DeenedExportsF AQs html

- The O reconumended ﬂmt BIs amend its pohiey to reguire ULS
organtzations to apply for a deemed export License for €£"1pi¢3‘,'=.it‘~e or
visttors who are foreign nationals and have access to dual-use controlled
technology i they were born in a country where the technology transfer in
question would require an export license, regardless of thelr most recent
citizenship or permanest residency.

We would like to bring following argumentation to your atlention regarding
the proposal of the Ol

LA



f. Within the existing regulations, the Burean of Export Administration
already Ema the po }wy of refusing deemed expornt license applications if
there is an “unacceplable rmk that the ttems in guestion will be diverted
10 unauthorized use or users™.

This implies that the proposals of the OIG do not have real added value o
the pohicy already in place by your office.

2. Asking the requested information to employees of a company and using
the information 18 {0 our opinion i ¢ onflict with US laws, e.g. the Equal
Employment Opportunities Laws the Civil Rights Act of 1964 {Title VH},
1c.

¢

3. Asking the requested information to employees of a company and using
the wformation is tn conflict with the Directive 953/46/EC of the Euro pean
Parliament and of the Counctl of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free
movement of such data, and is based on tis forbidden in all countries of
the B,

Multinational companies (U5 and non-US) have employed many peaple of
different nationality including both holders of “Green-Cards” or the
equivalent ‘residence permissions” in other countries, and citizens of the
different countries where the company is based.

The proposed changes force companies to either violate the US faw or the
EC law, but never being able 1o apply with both laws.

4. Asking the requested information to employees of a company and ust
the information 15 iy condlict with the faw of many countries that bave
EC-Hke regolations, e.g. Canada.

The proposed changes .{OX‘«..‘{: companies 1o either vinlate the US law or the
focal country law, but never being able 0 apply with both laws.

A Emph’mcmm;ﬁ > the rules as proposed by the OIG may hamper the interests
of US-companies and non-Ub mmpmws with important subsidiaries in the
{.,BAQ as well as UR-universities, as “deemed export Heenses™ will be
refused based on the more stringent general rules proposed.

The interest of students to go 1o universities that refuse “advanced
technology™ to be part of their education will g0 down, w the end

reseltiog in an isolated position of US eduocational and research
mstitutions,

Redy ;‘zcing in this general way the number of persons that can be used for
R&D wil }mm}m:“ the commercial and scientific interests of the USA and its
allies, without adding extra value 1o the BIS policies already o place.

The newly proposed rules are however not necessary in their strict form,

as BIS can already use the existing policy rule as earlier mentioned under
point 1.

The preceding argumeniation is egually valid for both US u.@mpamv\ with

foreign sebsidiaries, and for foreign-based compantes with U8
subsidiaries,

On behalt of Roval Philips Electronies,



Peter C.M. Dumoulin, Vice President

Waoller Boerman, DHrector

Corporate Export Controls and Supply Chain Security
Phatips International BV,

P.OBox 218 - 5600 MD Eindhoven - The Metherlands
Tel 431402783772 - Fax: +31. 402782885



VIA E-MAIL (PURLICCOMMENTS@BIS. DOC, GOYV)

Aim RINGGO4-A1329

LS. Pepariment of Conunerce
? urean of Industry and Security
Regulatory Policy Division

:k,»
i4 & Pemnsylvania Ave, NW.
Room 2743
Washington, DO 20230

e RIM 0694-AD2%; Proposed Rulemakimg: Revision and Clarification of
Dreemed Export Related Regolatory Reguiremenis

Pear Siv or Madanu

I8 s pleased to respond to the Bureau of Industry and Security’s {BIS) reqguest for
coOMMEnts o proposed dmng s to the Export Administration Regulations (EAR) that
wondd affect exssting requirernenis and policies fur deemed export hicenses.

Of particular concern to 3M 13 the second proposed change. tavn » the requirement for a
deemed oxport Heense on g foraign national’s country of birth, Einde R W5 current
policy, deemed export Heensing reguurements are based on a fm rgn pational’s most
recent citizenship or permanent residency. As indicated in the Proposed Ruole notice i
the March 28, 2005 Federal Register, the OGS expressed concern that the current policy
may allow foreigy natiovals who are born in countries of concern to obtain access to
controlted technology by becoming permanent residents or citizens of countries (o which
the export of the tech noio oy would not i‘e;;nir-‘: a license, As a result, the 10 ha
reconvrpended that BIS reqnn'e companies and organizations to submit a de g,med export
license in those cases where the person that voay have sceess to contrilled technology
was bor in a country where the technology i guestion would require an export license,
repardless of thelr most recent citizenship or permanent resudency.

i:
»
i

Requiring LS. orpamizations to apply for a deemed export license for emplovees or

L
visttors that are forcign nationals and have access 1o dual-use techuciogy and happened to



3 Deemed Expart Comments
Judy 1h, G008
Page 2 of 3

he bormin a country where sueh technology transfer would require an export Heense
would vad 1o a sipmficant increase 1 the number of deemed export heenses, will be
difficait to mplement and will not materially increase nationa] seourity, As a result, 3M
belioves that such a significant change i deerned export Geensimg policy 18 vnnecessary
and should be reconsidered.

Carrently, 3M inguires into the current citizenship or permanent residency of sach
individuals and requests appropriate documentation about thewr citivenship and permanent
residency stans, Such docurnentation is relatively easy to obtatn and allows 3M 1o
t'n;-z;meﬁxm and implernent an effective internal export comphance program. Appropriate
Heensing decisions can then be made on a case-by-case basis aller a review of the
documentation. However, to moplement the proposed change in deemed export Hcensing
policy, 3M woudd be required to inquire tnto the place of birth of all foreign nationals
emploved by the company or for those who might receive contrelied 115, swd nology,

As part of 3873 commitment to doe diligence and compliance, 3M would feel it
necessary to obtamn docwnentation (Le., a birth cerlificate) and keep on file to support a
forcign national’s response. Birth certificates are often very ditficult to obtan.
Muoreover, 3M s overseas subsidiaries may not be sble to legally obtan such information
due to privacy faws that prohibit the release of such information to employers

In addition, 3M beheves that the proposed change in deemed export heensing policy
would greatly increase the Hicensing burden on indestry without materially contributing (o
or enhancing U5, national se cm‘ity. Az recent world events have shown, the alignment
between a person’s politieal agenda, their birth country and they current country of
citizenship 18 often unpredictable. Given that the ORG report provided no specific
exgmples or guantitative data to dr:*u,;wtm?u the effectiveness of the proposed licensing

rule, 3M belioves the costs of suplementing the proposed change in heensing policy
(,m.,mgm. 1w number of bicense applications, et} would significantly oubweigh the
associated benefits of the policy change.

Finally the proposed rule does not address whether both the country of birth and the
country of citizenship or permanent residence will be analyzed by BIS to determine
Heensing reguirements or whether the analysis will simply be hinited to the person’s
country of birth, Assuming that the proposed pohicy change 18 implemented, 3M believes
that the totality of cucumstanees {e 7., length ef most ¢ m?gncin o or permanent restdency,

contacts with country of birth, #ic shuuid be consudered by RIS before any deemed
export hcensing decision are mam.‘,

ES * Ed ES

fa]

I8 appreciates the oppor"uni*v to submil these ”omm‘ﬂz‘i% on the proposed cha V}g st the
deemed rpott hcensing requiremznts and policies, We trast that BIS will consider these
comments i drafting the notice of propose imic,t‘;_akmg that will contain the xprum,

changes to the EAR that are contemplated.



aM Deemed Export Comments
July 15, 2005
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Re *'@pY“i“-“qu submitted,

zfé Siiaatac®
')h‘r? 1eNNessee
Export Control Analyst
M Supply Chain Services

cc: Nanoy Fiowiler
Dave Olsen
Alice Johnson
Warren Schneuder
Heathier Olson
frane Steele
Pran Giarry
Mildred Haynes



WEADOW & ASSOCIATES
AVYTORNE TS AT LAW
PRTERMATIONAL FJOLSE
HBEZRB M BSTREET, N.W.
WASHINGTON, DO, 20007 U.5A

TEL(ZO2 SES-91Q0 » FAX (BO2) 9854232
WRITER'S DIRECT E-MAR. gweadon@ach onm
June 1&, 2005
U.8. bepartment of Commerce
Bureau of Industry and Security
Raegulatory Policy Division
Room 2705
Hoover Bulilding
14th and Pennasyivania Avenue, N.W.
Washington, D.C. 20230
ATTN: RIN 0694-AD29
R e Comments on Advanced Notice of Propoesed

Bulemaking regarding the Revision and
Clarifications of Deemed Expcert Regulations
{70 PR 15607 of March 29, 20035 as anended by
70 FR 3063% of May 27, 2005)

Dear Sir/Ms.:

We appreciate the opportunity te share our comments on the
notice of proposed rulemaking to address the concerns vaised in
the Commerce Department Office of the Inapector General (Y0IGY)
Repaort.

While the issue of administrative burden will be more
appropriately discussed in detail by academic and industry
commentators and their trade associations, and the numerous,

problematic legal issues presented by the proposed rulemaking
will be thoughtfully addressed by the American Bar Assouclation
and the academic trade agsociaticns, I felt it appropriate to
address the fundamental issue of perceived threat and
apprapriate ragulatory response.

The proposed rulemaking neither furthers the cobjectives of
repairing a flawed “deemed export” vegime, nor does it
appropriately respond to the accumulated experience on the
nature and mechanisms of the i1llicit technology acguisition
threat. ~ :

A review of open scurce materials on threat and response
militates in favor not of further rulsmaking but rather a
thorough study by industry, government and academia before
further steps are taken which are certain to prove problematic,
if not ineffective. Such studies have been efficiently and
expeditiocusly conducted in the past, and have served to create
& strong consensus among all the affected participants, thus
ensuring the effectiveness of any subseguent legislation or
regulatory action, not to mention its acceptance by our allies.
BIS should exercise leadership by calling for ancther
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Regulatory Commants

industry/government/academia study to reforus the obiectives
and methods of U.S. strategic trade.

After the establishment of a “dual use” multilateral export
control regime at the end of World War II {(“CoeCom”) and the
passage of enabling legislation in the United States {(Export
Control Act of 19249), there was increasing frustration over the

gfficiency and effectiveness of the structure and
administration of the control regime. In 1976, a blue~ribbon

Defense Science RBoard task force chaived by J. Fred Bucy, then~
president of Texas Instruments, reported that the primary
emphasis of the control system should be placed on (1} arrays
of design and manufacturing know~how {3} keystone
manunfacturing, inspection and test eguipment and {3) products
regquiring sophisticated operation, application or maintenance
know~how. The key was to preserve a significant lead time over
adversaries in militarily coritical technologies.®

In the legislative and policy debate preceding the enactment of
the 1879% BaA, it was affirmed that the obijective of the U.5.
gxport control system was to balance U.5. technology and
pconomic growth and national security.

The tension between EAAR controels on technology exports and the
free exchange of gclentific compunication led to the formation
of a National Acadeny of Science study, supported by the
pefense Department, among cothers, and chaired by Dale R.
Corson, President Emeritus of Cornell University. The panel‘s
report, Scientific Communicabion and Naticnal Security (1982)
addressed the ilssuesg and established a set of principles to
resolve the tension. Primary among their recommendations was
that controls upon university research and scientific
communications should be significantly limited except in the
face of a high potential for significant harm through military
utility and Iif the United States was the only source for the
technology {(an absence of foreign availability as defined in
the Baa of 1879%3.

Twe years later, the Corson panel vrevisited the issues and the
steps taken to implement its recommendations (1984).  The Panel
felt that the implementation steps went well beyond their

PoThe 1976 DSB report was entitled an Analysis. of Export Control of U.8,
Technology - 2.P0R Perspective. This Report {termed ths “Bucy Repori”)
becams the opervative leglisiative philosophy of the 1%87% Export
Administration Act {“BAA") and resulted in the crsation and perpstuation of
the Military Critical Technologies List (“MCTL7).

Page 2
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recommendations in restricitiveness and that there had been
“little progress toward an improved objsctive understanding of
the technology leakage problem and the effects of control
measures” (Corson LI, P.E7}).

T 1986, the National Academy of Sciences again empanelled a
task force of industry, academic and governmeni experts to
address the deteriorating efficiency of export contrels, again
with the support of the Degpartments of Commerce and Defense.
Under the chairmanship of Lew Allen, Jr., then President of the
California Institute of Technology, the Panel published its
exhaustive report Balancing the National Interest in 19%87. The
Allen Report served as the basis for the overhaul of the dual
use export control legislative structure in 1988 with the
enactment of the Owmnibus Trade and Competitiveness Act of 1988
(“OPCA”}, the most significant overhaul of the dual use export
control structure since the BAs of 197%.

Importantly, the Allen Panel concluded that *...export controls
are not a means for controlling espionage, which aCCUﬁhtb for a
high proportion of the [then identified] successful and
significant {foreign] technology acquisition efforts” {(Allen
Report at p. 1543.

Subseguent to the OTCA, the EAA has wawxed and waned in and out
of lapse, with the present Export Administration Regulations
{"EAR”} and the deemesd export regime being supported solely by
Presidential Order under the aegis of the International
Emergency Eoonomic Powers Aot of 1977 (“IERPA™}Y.

Over fifteen years have passed since the issuance of the
comprehensive Allen Report, and over two decades have passed
since the Corscn studies,”’ and it is problematic that there no

‘The EAA has been in and out of lapse through the 13%0z with the Export
adminiatration Regulations {“EAR”) being continued through Executive Grder
wrwier the provisions of the IEEPA. ‘he EAA was reauthorized by Congress

from Hovember 13, 2000 through August 20, 2001, bt failing & lasgislative
agreement, lapsead syeafiter. The EAR have been {and remain} continued by
Executive Order 13222 of Rugust 17, 2001 and successive Presidential
Kotices.

" The Cepter for Strategic and International Studies joust released the
report of its Commission on Scientific Communication and National Security
entitlied “Security Controls on Scientific Ioformaticn and the Conduct of
Soientific Rezearch (C8IS, June 200%). This study coffers an enhancement of
the Corszon recommendations, especially with respect to the impact of
Mational Security Decision Directive 18% (NSDD~18%), “National Policy on the
Pransfer of Scientific, Technicsl and Bogineering Toformation® of September

Page 3
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longer exists a cleay legislative, executive or
industry/academic ﬁDLuﬁﬂ%ﬂu on how best to control the exports

c¢f goods and technology from the United States in & rapldly
changing global marketplace.®

What is the Nature of the Threat?

Tt iz important to discern the nature of the threat for which
the proposed rulemaking will serve as a solution or deterrent.

5]

Despite an increased ewpressicn of concern that foreign
governments are targeting U.5. entities for the purpose of
illicit acguisition of technology for commercial and military
advantage®, it is guestionable that there are any qualitative
or guantitative aspecits of threat today bevond the threat which
pertained when the Bucy, Corson and &ilen panels addressed the
control issue.

Fire 3, con‘t: 21, 1%8%, and Dr. Copdoleeza Rice's policy confirmation
letter of Wovamber 1, 2001 indicatiog the contirnued vitality of the NSDD~18%
fiadings in support of openness in the conduct of scientific research. The
CSIS sta

dy indicated, not surprisingly, that the QIC recommendations and the
proposed rule were incongistent with NSDD-18% in fundamental areas

Moveover, the (5T3 study noted that there was no concrete evidence to
support the deemed export “fia”.

.

Y Por an eszcellent summary of tha stabte of play in the policy debatas and
the Congressional wraogling over reauthorization of the EAR, see The Export
Administration Act: Evaiurlan, Frovisicons and Dehate {Cbngressianal
Research Service, May 5, 2005 (RL31832)]1.

<

* El.G.., the Report of the Select Uommittee op U.S. National Security é
Military/Commercial Concerns with the People's Republic of China {”tha Cox
Report“, Washington, D.C., PO 1599), Annual Reports to Congress by the
National Counterintelligence Execubive {(“RCIXY) on Foreign Economic
Collection and Industrial Fspionage 1995 to present {available at

WL, noix.govy), sto.

Page 4
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In short, the guestion should be asked: has anything changed?®

An analysis of the Cox and NCIX reports doez nob appsar to
indicate a material difference in threat, perhaps only in the
order ~- npot identity -~ of the majoer players (China is now the
principal threat, versus Russia, but both are stated as key
rlayers). Certainly, there continue to be a variety of
initiatives by over 9% nations to illicitly acguire U.S.
technology through espionage, bub one must keep in wmind the
allen Panel’'s caution that “g zport controls are not a means for
controlling espionage, which accounts for a high proportion of
the successful and significant [foreign} technology soquisition
efforts.” (Allen Report, p. 154).°

It is also interesting to note that in the NCIX annual reports,
the acquisition and exploitaticn of publicly available, public
domain technology and know-how is emblematic of Chinese
echnology acguisition efforts. Again, this has never been
{nor should now be) restricted by export controls.

® ¢ne obwvicus change since 1976 im the increased dependence of our academin
and industrial sectors (not o mention the military) upon highly trained
individuals, suorh as engineers, wha come from overseas. Another obvicus

ce is the ramarkable efforts of the Chinase, in particalar, to
acguire and mobllize a vast guantum of open-~source material {the bulk of
thias affort waszs undertaken beihr@ normalizaticn of ralations in 1%79%). But
as a long-time okzerver of the Chinsse eguation, both from Beiiing and
Washiongton, D.C. . T find it difficult to consider China a greater strategic
technology acguisition threat than the oid Soviet Union but for one element
of the sguation: the lsvel of sconomic integration is significanitly
greater than in the days »f the Soviet Usion, and many U.85. firms today
depend gpon Chinese manufacturing in all areas to malntain thelr hottom
iine. ¢Chinga is aware of this laverage ani often has utilized it to expedite
v enhance iLts technoclogy acguisiton &

[

Q

f one commentator, when asked if he wasz concerned over the efforts of so
many counirias to asguire U.S. technol means faiy or foul, responded
that hes wasn’t particulasrly worried. that the self-interest of U.3
companies to protect their intellectual propescty was the best bulwark
against ifllegal or improper acquisition,; provided that companies were
supported in this effort by the resources of the U.8. Government., What
wonld truly worry him to the core of his being, he noted, was “if ap one was
trying to acguirs or steal U.S5. technolegy.”

o

Page 5
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What is the Nature of the Proposed Remedy?

The recent Commerce Insgpector General’s Report on “deemsd
export” regulation ostensibly catalyzed this rulemaking
effart®, Despite the detaill and language of this Report, it is
important to keep in mind that the “deemed export” rule was
originally fashioned out of whole regulatory cloth and is not
supported by language of legislative mandate, a fact recognized
in the Congressional debates over reauthorization of the Eax.’

The propoesed “deemed export” rulemaking would reguire U.&.
academic instituticns, companies and their foreign subsidiaries
to shoulder significant costs and brave a thicket of regulatory
prohibitions, both at home and abread, to determine an
employee s country of birth for purposes of U.8. Government
review of the suitability of that perscon’s employment at home
or abroad.

However, the OIC report and the present regulatory initiative
lacks as its focus a olear indication of potential diversion
other than the oountry of birth criterion, a ¢riterion not
shared by any of our multilateral ewport control allies, either
during the highly cooperative Colom era or in the present, more
relaxed Wassenaar Arrangement days. Likewise, none of these
nations have a technology exporit mechanism comparable to the
U.8. "deemed export” regime, and it is common knowledge that it

® Pinsl Inspection Report No. IPE-16176 of March 31,
Controls May Not Stop tdhe Transfer of Sensitive Pechnolog
Rationals in the U.&. {”the IG Beport”)

b
3
o
Q
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P fee, CRS Report, f£/n 3, supra, which notes on page 1%: “Deemed exports

are not sxpressily menticsed in the 197% EAA, House versions of [the] BAA in
the 167th Congress sought to explicitly define desmed exports asx exports
falling under the jurisdiction of the act.” Thos, deemed exports are not
supported by any extant legislation. Moveover, it should be noted that the
IEERA, op. cit., undex whoss authority the current “deemed export” regime is

presently suppoerted, may not provide defensible lagislative sopport for even
murrent practice. Hovss Report MNo. 33-45% of June 23, 1977 indicatses that

under the IEEPA, Congress‘s grant of emergency authorities tte the
President] ~does not inculde...the power to regulate puraly domastic
transactions. ™

W gee, comments of the participants at the Nationmal Academies Roundtabls on
Scientific communications and Watlonal Saourity, the Program on Science,
Technology, and Law, and the Govermment-University-Industry Research Council
Deamad Exiport Policy: a Worksbop on the inspector General’s Heport to the
Department of Commerce of May 6, 2004 {“the NAS Workshop”i, notably those of
Urddversity of Maryland Prasident . O, Motes, Jr.
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would be impossib

sible for the United States to obtain agreement
amceny the Wassenaar

allies to actually adopt such & regime.

MJ‘D

The United States stands alone among the Waasenaar nations in
imposing this form of contrel and will likely remain so.

In additicn to being a disfavored unilateral contrel’ , the
present proposal lacks an empivical basis for identifying
legitimate threats to technoloegy acguisition appropriately
belonging under the aegis of export controls. To stem
espionage, the proper bulwark appears te be a combination of
strong visa evaluation and enhanced education of industry, in
addition to strong enforcement of violations of existing
regulations.

As noted below, the present proposed rulemakl ing may be an
attempt to fashion a better net to S'C@p what is abaentially an
gmpty pond. The fish sought to be snaved are to be found
elsevhere, and through other means.

The licensing experience with the present “deemed export”
regime is illustrative. In ¥F/Y 2004, BIS reported that it
reviewed 285 “deemed export” licenses, representing &% of all
licenses submitted to BIS, with 70% of such licenses being for
Chinese or Russian nationals.” Only 8% of the “deemed export”
applications were returned without acticn for additional
information or were rejected: the rejection rate now hovers at
1%,

Based upon this “deemed export” licensing data, it is obvious
that only a minor fraction of entities who are subiject to the
current “deemed ewport” regime (based upon the technology they
practice and the individuals they employ) are identifying the
licensing reguirement and submitting license applications to
RIG for domestic or foreign smployess. It is alse fair to
ponder why the approval rate of such applications - when they
have been submitted -~ 13 80 high when the threat is considered
50 imnmense and in "1lnged to be in need of more stringent
application criteria.

A logical conclusion is that the “deemed export” regime may not
be the right mechanism to fix a pervcelived problem, and that to
make the regime more onercus will serve no legitimate or

¥ See, the UTCA, op. cii., where Congress clearly stated {and legislated)
its dismfavor for unilatersl controls. Sincs the demiszse of the Bak,
urilateral controlis have proliferated, if one could use that enpre
with nary & word from the Congress.

s ion,

¥ Bis nnnoal Report 2004, p. 8.
t

'3
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beneficial purpose.

As there is no ocurrent data publicly available on whether ox
not any of the individuals for whom a “deemed export” license
has been qrdntﬁd have bheen found to have i1llicitly transferved
technolegy in viclation of the license conditions,” the “deemed
export” approval guotient may indicate that the present regime
is moye than adequate to addreua the current problem, and that
a more affective solution to illicit technology acguisition
lies elsewhere. Or, that possibly there should be no “deemed
export” regime at all.

Doeg the Propesed Remedy Actually Address the Threat?

The 0IG‘s investigation reporitedly may not have invaelved
detalled consultations with all the Intelligence Community
{ses, Acting Underﬁprr@fary Lichtenbaun’s comments at the NAS
Workshop, and the list of individuals/crganizations
consulted/interviewed at IPE~16176, pa7‘ }y. Thus, it would
seem a review of the publicly available intelligence is in
order to analyze the merit of the proposed enhancement of the
“deemed axport” process,

Information on technology acguisition effoerts is available in
varioug degrees of precision. In 1%99%, catalyzed by & variety
of improper technology transfers to the People’s Republic of
China, a bipar%iaam Congressional commitiee conducted an in-
depth review of Chinese technology acguisition efforts, with an
emphasis on industrial and military espionage.

As noted in the report of the committes, known as the Cox
Report (£/n 4, supra), China was determined to have assumed the
level of threat to U.S8. national security in the pantheon of
illiciv t@ahnol@qy acquisition players comparable to that once
occupied by Russia and some of the states of the former Soviet
Union. But upon a critical review, the Cox report provides
little information or evidence thar an expanded “deemed export”
regime would provide any greater protection against technology
acquisition issues properly in the realm of export controls
than the present regime. In fact, the nost gsericus leak of
dual use technology to the Chinese identified was asz a result

B oan imsue clearly noted in the 8IS Commission Study, op. Cit.

Yophe OIG staff d4id interview and/for consult with the enforcement staffs of
the Commerce Department Burean of Industyry and Security (“BIS”}, the
Treasury Department Office of Forsign Assets Control (“OFAC”) and tha State
Departmant Directorate of Defense Trade Controls {“DDTC7}), as waell as the
Faderal Bureau of Investigation.

Page 8
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of admittedly intentional actions by American amployees of
three U.8, asrospace companies.

Current public information on all attempts by foreign entities
or governments to 1llicitly acguire controlled U.5. or dual use
technology is readily available in the annual reports submitted
vo Congress by the NCIX (f/n 4, supra)’” . A review of these
reports is instructive, as there are few, if any, reported
improper techpnology acquisitions which would or could have been
stemmed by the present or proposed “deemed export” regime.
Running the gamut from inept or clandestine attempts by
individuals (both U.5. citizens and foreign nationals} to
export sensitive dual use or military commodities all the way
to sophisticated industrial and military espilonage conducted by
both allied nations and countries of concern, the NCIX reporits
do not identify foreign workers properly admitted toe the United
States as a conduit for illicit dual use technology
acguisition.'’

In sharp contrast to the 0IG Report, the NCIX reports do not
identify “deemed export” licensing wvulnerabilities except in
the context of joint ventures, and de not identify an increased
stringency in such licensing as a cure toe thig identified
threat. If the critical threat issue is one of joint ventures,
then the birth {(or even nationality) of the ewmployee of the
foreign joint venturer may be immaterial in fashioning a
regulatory scolution.'

3%

In discussions with NOIX management in drafting these comments, the Office
of Geneval Coungsel was unaware of the “deewed szport” expansion initiative,
and the input of NCIX appears not to have bhesn actively sought for the IG
report, The National Intelligence Officer for Eoonomics at MNCIX and author
of the angeal NCIX reports was invalved in soms of the interagenoy

discussions.

Yoqne 1%97 National Oounterintelligence Center {predecessor of the NCIX)
Kaport does addrass the issue of ~cultural i as being one

arts as a “potential” concern. However,

illicit technology wolliection &

this report doss not indivate that a “deemed export” regime would or oould
pe useful in stemming this potentiasl. Interestiogly, this issus of

“cultural commonalities” doas pobt appear in subseguent reports, nor are
there case studies of iilicit dual use technoloyy acguisitions whare
»eultural commopalities” play a significant vole.

"orhe Allen and Corson Fansls addressed this issue and uvniformly obssarved
that the optimal soluticn would he conis ~~ pot licensing.

Bsh)
[
ot
it
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Utilizing Defense Security Service (UDEEY) and Armed Foroes
security services data, the NCIX reports aggregate the illicit
technology (technical data) acguisitions of more sensitive
defensge technelogy into two identifiable groups: state
sponscred espiconage, and dirvect reguests for information at
trade shows, plant visits and the like. Again, the threat of
foreign national emplovees properly in the United States or
overseas as emplovees of U.5. firmsg was not fully addressed.

The 2001 NCIX Report states that acguisition of technology
companies by foreign entities is “on the rise”, but notes that
according to DSS “reporting, 88 percent of all reported
suapicious acquisition activities invelved third partiss.

Third parties arve not the actual entities acqguiring the
technology bhut are the wltimate end users” [2001 NCIX Report at
pe 2%

Throughout the available reports and literature, the compiled
and anecdotal informaticon indicates that it is not the
nationality but the illegal or clandestine activity of the
perpetrators which is the source of the harm, and that such
activity is violative of the EAR and EAR without reference to
any “deemed export” prohibitions,

Moreowver, in their analysis of collection efforts hy foreign
nationals at institutions of higher learning, thes HCIY notes
that the collection generally involved open source {public
domain) information, which does not rise to the stature of
technelogy controlled under any U.S. export control regime.

Conciusion
The old observation about buggy whips is on point: a fabled
company kept improving its buggy whip until it was the best
designed and most efficiently manufactured buggy whip in the
world. Sadly, the automocbile had come along making the horse
and buggy obscliete, and the company rapidly failed.

Thus with “desmed export®: a regime commencead with no
compelling need, no legislative authority, ne
industry/academia/government consensus and nce evidence of its

v
i
2e;
it
ot
Lo



WEADON & A

ATTIORNEYS

SOOIATES

ST LAW

Regulatory Comments
& X

salubrious effects.’’ The realities of the global technology

market may have superceded “deemed export” regulation. The
proposed ocure may be worse than the perceived affliction.

Lacking a control consensus {what to control, how to control
it, and to whom it should be controlled), it is easy to “fly
spack” regulations and lose congruence with the grand context
provided by the dynamic global technology marketplace, and by
50 doing paradoxically we lase the control we so sarnestly sesk
by putting too much emphasis on a dysfunctional regime.

Since the veto of export contrel legislation in 1991 at the
time of Operation Desert Storm, export rvegulation has been
furiously produced on an ad hoo basis in what amounts to a
policy and legislative vacuum (not to mention, with little
multilateral support), with generally unsatigfactory resulis,
Some ilnstances jar one’s sensibilities,” others lead objective
observere to clamor for clarifying legislation.”

LR

ions with senior counterintelligence officials, it was made

the general opinion of the counteristelligence community is that
deemed exp am will make it more difficult for a foreign nation
to infiltrate a commercial company in order to sngage in industrial
espionage. Polint taken -~ powever industrial sspionage is not one of
the activities which export controls are designed to remedy. Also, in
these discussions there appears to be some confusion about what a “rdeemed
sxport” sotually is:  spplication of U.S. technology abroad by visiting U.S.
enginesrs aocd soientists was eited as an important component of the “deemed
erport” problem ~- which it is pot: such events are an actual export of
technoleogy or technical data which have been esplicitly defined for many
years under the EAA and BAR,

YWhen the entire EAR were restructured, rewritten and formally published on
Mareh 25, 1896 (61 PR 127143}, BIS stated that it had not and woulid not
define the critical operstive phrase of tha HAR -~ specially designed -~ in
the newly rewcitten regulations, thus rendering a significant fraction of
the Commerce Control List and its included component provizions deveid of
mpaning, & compliance nightmars for exporters whose principal chligation
under the EAR is to classify their cammoditiss, software and technology
before export. Clearly, bhe need for a goverament/industry/academia
congansus aod lagislation ~- not plecemeal, uncoordinated regulation -- is
manifest.

$13]

® See, yevent BIS attempts to extend Missile Techoology Controls to Canada,

long 8 license fvee zooe (70 FR 29560 of May 24, 2003) which arose from
materially divergent approachss to the Canadian exemption by RIS and DR,
islation or regulatory
modification from the Govermment Accountability Qffice (SAD Report
"Regulatory Change Needed to Comply with Missile Technology Licensing

Reguiraments” of May 2001 GAO-01-530%,

Page 11
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Is it noit time to consider whether we should stop putting more
bad patches on a what is essentially a worn and dangerous tire?

Rather than force industry and government to expend vast
amounts of energy and resources to worry this meager bone, it
the proposed rulemaking but rather for BIS to exercise
leadership and reguest both the NAS and the Defense Scisnce
Board toe come together again to revisit the pressing control
isgues and to expediticusly seek, as they have so admirably
don2 in the past, a meaningful consensus to serve as a well-lit
path for thooghtful legislative and regulatory action in the
protection of U.8. national security.

Thank you for the opportunity to comment upon this Notice of
Proposed Rulemaking

&Qm&id Alford wQadon} Jr.

DAW: hbhs
1840w

Page 12



From: "Ahlers, Jessica” <JAhlers@nasulge.org>

To: “publiccomments{@bis.doc.gov™ <publiccommentsiabis. doc.gov>
Date: Thu, Jun 16, 2005 7:55 AM

Subject: Export Letter

> Please see enclosed letter. I has also been transmitied via Fax and
> postal mail, Thanks]

> <<RIS corunent Hr (atest dradt)-- 6-15-05 . doe>>

> Jessica Ahlers

= MASULGE

> 1307 New York Ave NW
> Suiie 400

> Washingion DC 200038

> 202-478-6038 (p}

> 202-478-6044 (f)

~

>



June 15, 20053

Mr. Alex Luopes

Diirector, Deemed Bxports and Electronics Drivision
Bureau of Induostry and Security

Department of Commerce

Regulatory Policy Division

14 St. & Pennsylvania Ave., NW, Room 2705
Washington, D4 20230

ATTN: RIN069%4-A1029

Dear Mr. Lopes:

I appreciate this opporfuntly to subnut these comments on behalf of the National Association of
State Universities and Land-Grant Colleges (NASULGC) in response 10 the Advance MNotice of
Proposed Rolemaking (APRM), published on March 28, 2005, in the Federal Kegrster seeking
public fupot on a number of recommendations from the Office of Tuspector General (OIG) with
respect 1o deemed exports. More specifically, T write n reference to RIN 0694-AD29 and the
recommendations 1o the Burean of Industry and Security (BIS) contained in Deemed Exporis
May Not Stop the Teansfer of Sensivive Fechnology 1o Foreign Nationals inthe US. (Final
Repori Number IPE-16] 76-March the presidents and chancellors of approximately 215 public
universities, many of which are this nation’s largest research universities,

In the APRM, the BIS asked for comments from the public on several specific issues:

1} the proposed change o the definition of “use technology”

2} the proposed change to g foreign national’s country of bivth as the criterion for
trigpering deemed export license requirements; and,

3y the proposed clantfication of answers to two questions in the Supplemental Questions
and Answers on Government Sporsored Research and Fundomenial Kesearch.

This nation’s public rescarch universities are playing a crucial role ya promoting national and
homeland security. We believe that this nation’s academic commurnty is doing its uimost
comply with security requiremernts, At the same time, however, we are compelied to offer our
comments on these proposed recommendations because we believe that many of them would
have a tong-lasting negative impact on this paton’'s scientific research enterprise.

Provosed change m defination of “use” technology

In its report, the OI0 notes that “use” of eguipment included on the Commerce Control List is
currently defined as: “operation, wstallation (mcluding on-site installation), mautenance
{checking), repair, overall and Jemphasis added] refurbishing.” One of the arguments put forth
by the OIG (o change the “and” t© “and/or” i the definition 1s the following: It is unlikely that
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one individual who has access to the technology for the use of a controlled piece of
cquippnent—as is the case with a deemed export—would have the “kuow-how” and be assigned
the vesponsibifity for undertaking all six of these tasks.”

in a number of public forums, the BIS staff has repeatedly stated that mere “ose” of controlled
equipment during the course of fundamental and rmr;u:ia%iﬁed research is not the issue with
which the agency is concerned. Rather, it is the issue of “use technology™ and s transfer that
the agency 15 attenmpting to address. We believe that it is enitical that the agency clarify and
acknowledge that ase of cgnipment is por equivalent o transfer of technology. Bven if
equipment may be export controlied, W does not necessarily mean that #t is controlled for “use
technology.” We are concerned that OIG does not see this very important distinction,

Furthermore, many pieces of equipment that are controlled {or export are pubhicly available in
different witmﬂ' and contexts. Under such a scenario, we believe that such technologies would
not quality as “use technology” and that international students and researchers should have
aceess to thom. Al a minimuns, the BIS may wish to consider clarifying “publicly available”
technology as technology that i3 not proprietary or classified and is available on the open market.

in addition, the proposed change from OG s problematic at an operational level as well, The
development of new knowledpe les at the heart of fundamental vesearch, During the course of
research, the path to new discovery and new knowledge is not predetermined. The process is
very unpredictable, fluid, and often screndipitous, Thus, in many cases, in order to test and
porsue new ideas and theories, the research enterprise volves constant innovation,
recalibration, and modification of equapment

The academic community has abways understood that, for the fundamental research exemption to
be valid and functional, researchers wust bave the ability 1o use and alter existing equipment in
order to pursue new ideas and develop new knowledge. As noted above, the research enferprise
does not always follow a ;‘rm‘i'r“iemzirmd path. As suah /e subnt that requiring deemed export
heenses for individuals involved i fundayental research activities does not take into account the
practices of the scientific community, F unhermore we at NASULGC would argoe that
requiring heense applications prior 10 research projects would be even less feasible. We are
tirmiby of the opinton that equipment used in the course of fundamental research is covered under
the fundamental research exemption. Shouid BIS adopt the OIG recommendation, we are very
eoncerned that such a change would, in effect, vitiate the fundamental research exemption.

-,.-.M

The concerns discussed above tead to the fundamental 1ssue that needs to be addressed by the
BIS. We respectfully submit that the agency has falled o clearly articalate the problem that it is
attempting to address and resolve. We at NASULGC are L,e}.memed that BIS s proposed change
is overly broad and would severely cripple the nation’s rescarch and scientific enterprise. In
order to tackie the problem of the transfer of use technology in the most effective and efficien
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manner, we ask that the BIS clearty ydentify and narrowly delineate the technologies for which
export Hoenses yaay be reguired.

Taken 1o conjunction with the proposed change with reapect 10 requining licenses based on a
foreign national’s country of birth {discassed below), we are concerned that the recommendation

as propased could cause trreparable harm to the nation’s research enterprise.

“Country of Birth” as eriterion for deenyed export Heense reguirement

NASULGE finds the OlG recommendation that deemed export license requirements be based on
a foreign national’s country of hirth, as opposed fo one’s most recent cilizenship or permanent
vesidency, problematic i several ways, NASULGC belioves that a process to determine the
potential risk of foreign pnationals is already in place, and we ask that BIS not adopt this
recommendation,

First, the individuals in question who enter the United States to pursue academic and research
endeavors do so after they are gramted visas, In literally thousands of cases, visas are granted
enly after the appropriate federal agencies, including those involved 1 in natiens! and homeland
security efforts, review the visa applications. In countless numbers o szes, these reviews
inchude exiended backeround checks, including the Visas Mantis process. The apencies in the
visa provess, which include the Departments of State and Homeland % ¢ um‘,’ as well as other
security agencies, are fully aware of the nature of the activities in which the applicants in
question plan to participate. The applications are fully vetted before they are approved. Based
on the (G recommendation, it appears that we are asked to believe that the current visa
application and review processes, which sometimes take months, are ineffective and Hawed in
determining who should receive a visa to enter the country in the first place. What the OIG is
promoting, i effect, s a second layer of background checks to be conducted by entities not
eguipped to conduct them, namely instifutions of higher education. By advocating such an
approach, the OIG nsinuates and presumes that the current processes are not sufficlent. We
would beg to differ.

Furthermore, we find one of the underlying assumptions for the OIG recommendation on this
frort utsmz‘hun The OIG argues that deemed expont license requirements based on one’s most
recent citizenship/permanent residency are not sufficient because, for example, an Iranian-hom
Canadian citizen could, on the basis of his Capadian citizenship, bypass the heense requirements.
and pass sensitive technology to fran. The OI(s presumption i3 that, even though o non-native
may have become a anadum citizen, his loyalty stil] Bes with his native country, which could
be g “country of concern.” We wholeheartedly agree with BIS® statement in its Acrion Plan that
its current policy “reflects the traditional understanding that cilizenship denotes a substantial
porsonal connection to a given country.”
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We believe that, once approved for a visa after background reviews, including a Visas Mantis
review, international scholars and stadents should be free to use eguipment to conduct
fundamental, non-classified research, without being subject 1o additional barviers.

in addition, we further believe that the O1G recommendation does not seem o be operationally
feasible. Inits report, Open Doors, the Institute of International Education (HE) notes that there
were approximately 572,000 foreign students in the United States during the 2003-2004
academic vear. Statistics from the National Science Foundation (NSF) indicate that over 3,300
foreign students recetved Ph.ID's 1o science and engineening in 2003, The same IE report
reveals that over 230,000 students were enrolled in fields ig whieh foretgn students potentially
could be exposed to decmed exports. s not known exactly how many students and scholars
are invobved o academic and research projects that could require deemed export license
applications as a result of “use” ol technology in areas covered by the Export Administration
Regulations (EAR}) However, we believe  that a fairly large percentage of them are iyvolved in
such activities.

At a workshop on deemed exports hosted by the National Academies of Beience, BIS leadership
assured the participants that the agency did not bebieve that the mere “use” of equipment in
research was the copcern. NASULGC concurs with that view. However, even given that
assertion, the cost implications for changing the heensing requirement from country of
cittzenship (o country of birth as called for by the OIG are potentially staggenng, especially for
Jarge state universities.

While mere use of eguipment is not of 1nterest to BIS, potential access 10 “use technology” is.
The proposed change would bring abowt the following scenarior Tn order to determine access 1o
“use technology” by foreign nationals, universities must undertake a number of costly reviews
First, all vescarch equipment must be categorized. Mext. the st of equipment must be compan,.d.
to the Hst of controlied equipment and technologies. Then, from the list of controlled equipment,
detersminations must be made on those with potential for “use technology.”™ Further, after thai
step is completed, universities must review access 1o the “use technology.” Carapuses would
need to determine the country of birth of off foreign nationals with access o such technologies.
That list must then be cross-referenced with the Commerce Contred List to determine whether
certain individuals from certain countries should be prolubited from such technologies. BIN staff
have acknowledged that, afier the completion of sach an extensive and potentially costly
process, it is very possible that no researcher or student would be prohibited from conducting
rescarch with such equipment or technology, One NASULGC member university, a farge
flagehip wndversity, has noted that just a review of the equipment by a comuuercial contractor
would cost approximately 31.5 milhon. This figure does not include staff time, nor does it
include the time and financial costs that would be required o conduct further background checks
on foreign pationals in the university’s labs and classrooms.
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We find this recommendation even more troubling given the OlG s expressed concerns about the
tack of resources at BIS devoted to enforeing deemed export license requirements. While the
exact cost impheations of such a change can be best offered by individual institutions,
NARULGC can state that the comulative administrative and financial burdens on the higher
education enterprise would be very costly and tremendously detrimental to the scientific research
COmmunity.

Mareover, just as important, we believe that the changes being p@pmcd by the OIG could
p’ﬁpwtua{c negative perceptions around the world created as a result of policies that
nnintentionally disconraged international students and rescarchers from pursuing amdemic and
actentific carcers in the United States following September 11, 2001, The significance of these
negative perceptions is brought into greater focus now as our nation tries (o waintain its
scientific, economie, and military advantages over other nations, At a tme when other nations
are redoubling their national efforts to butld up their scientific, research, and economic
infrastructure, we cannot afford to discourage the brightest and most talented individuals from
arownd the world from viewing the United States as the destination of choice. These talented
individuals are one of the vital sources of our innovation and competitiveness

In public discussions and forumns, representatives from the BIS have reiterated on many
occasions that they understand the impa’sﬁance ot atiracting these talented wndividuals {o the
United States for a variety of reasons. We hope that they also appreciate the influence that
perceplions havc on potential »emde:n and scholars and that, once negative perceplions are
created, they may {ake years 0 overcome.

The recommendation with respect to coundry of birth as the trigger for requiring export licenses
would, we submit, create more problems than selve, We rmpamivih request that BIS that not

adopt this misguided recommendation trors (HG,

Clartheation of Supplemergal Ouestions and Answers

The BIS is also sceking comments on the proposed clarification to Questions A{d) and D{1) in
the “Supplemental Questions and Answers,” With respect (0 CQuestion A{4}, it is our position
that a research project wonld be exempt from deomed export heense requuivements if the
sponsoring federal agency determines that, upon review, all seeurity coraphiance controls have
been met. MASULGE believes that the sponsoring agency s in the best position to determine
whither s project has met the pertinent sceurity controls. We do not agree wni“ {MGs assertion
that any sort of national security control, ineluding prepublication clearances, placed on a project
would astomatically trigger deemed export Heense requirements. We are certain that national
secarity concemns would be adequately addressed and reviewed by the sponsormg agency. It
appears that there 13 a misanderstanding between what the BIS has stated in response to the OIG
report and OIG s interpretation of the BIS response. We support BIS s understanding of the
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We oppose the OIG recommendation with respeet to Question D{1 ). We belicve that no license

is required as long as the “work™ in question is covered under the fundamental research

exemphion.

Conclusion

We at NASULGE appreciate this opportunity 1o engage in a constructive dialogue on these

critical issues. We believe that the issues under consideration are of nimost importance to the
esearch enterprise, as well as to the pation as a whele, and that they deserve to be reviewed very

carefully. We took forward to working with vou ensure that sensible policies are adopted.

Thank von for seelang pubhc commentis on this matter.

Cordially,
‘ Dr ~.\..v:$¥~iii-
o fe Rers

(. Peter Magrath
President
CPM/sh



From: “Alexandre Telnov" <avielnovi@yshoo.com

To: <seook(ghis.doc.gov> -
Date: 6/16/2005 8:30:13 PM
Suhject: Re: RIM 0694-AD29 {the "Deemed Exports” amendment)

Trear Kir:

P wash to offer some comments on the proposed changes 1o the "Deemed
Exports” regulations. ln general, | support the proposed changes as they
fix the existing logical flaws in the langnage of the regulfations. Of
course, the manner in which the new version of these regudations are
apphied and enforced shoold be such that the additional burden on the
universities and national labs that depend on foreign-national
researchers be reasonably miniral.

do, however, have a very strong word of caution regarding the
cortinuing exemplion of U5, permanent residents and refugees/asylees
from export controls regardless of their country of onigin. | realize

that current law equates them with U5, cittzens m all cases that do not
require a security clearance. You recognize the obvious fact that a
person who was born in, say, China, India, Malaysia, Pakzstam Sandi
Arabia, etc., and was ahle to obtain citizenship of, say, Ei?‘iddo,, K, or
Oermany, may be attempling to engage in high-tech or military- tech
espionage in the United States.

However, you fail to recognize ancther painfully csbwm fact: the
security checks and other seziwmrdx built into the U,
permanent-residency and iamga ‘asyhum pmmdums are hard}y any betier
than those employved by other leading b nimtri&i nations. It is a widely
recognized fact, for example, that up 1o £0% of all **successful*
refipges and i“t‘{}kt apphications m the United States are based on totally
hogus grounds, but m}*h:n;f cart be done about it because i most cases the
information presented to the asylum officers is practically voverifiable.

{ theretore recommend that the following additional safegoards be added
to the desmed~-exports contrals:

13 because of the high level of fraud and abuse of the asyhan system,
asylees and refugess should be subjected to the same export controls as
non-imdgrants, subject to a waiver,

23 green~card holders should be subjected to export controls unless they
bave lived i the United States for at least 5 years (which is often the
case with people who obtained advanced degrees i the United States or
gntered the United States ou an H-1B visa);

3} people born in certain high-risk countries sheuld be subjected o
export controls until they become naturalized 1S, citizens;

4y tor certain high-risk conntries, the country of ongin of the
individual's ¥parents¥ should be taken into consideration as well (E.g.,
a person born in Canada to Chinese-born parents should be eonsidered



‘hinese for the purposes of export controls.}

These additionsl safeguards might sound a bit extreme, but this is just
common sense. The way things stand, the Uinited Sates 1s oo gasy a
target for mdustrial spies.

sincerely,

Alexandre Telnov, Ph.,
Princeton University
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From: "Ahlers, Jossica” <JAhlers@@nasulge org>

To: “publiccommentsi@bis.doc. gov™ <publiccopunentsabis.doc.gove>
Bate: Thu, Jun 16, 2005 11.04 AM

Subject: REVISED MASULGC Letter

Please note: This is a rovised letter. Please disregard the one sent
earher this morning from NASULGL, 1 have also faxed a revised letier.
Thank You.

<<BIS comment Hr (revised final).doc>>

Jessica Abhlers
NASULGC

13807 Mew York Ave NW
Suite 400

Washingion DO 20003
202-478-6030 (p}
202-478-6046 (H)
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Mr, Alex Lopes

Prrecior, Deenmed Exports and Electronmes Division
Burean of Industry and Secunity

Department of Commerce

Regulatory Policy Division

14" St. & Pennsylvania Ave., NW, Room 2705
Washington, 130 20230

ATIN: RIN 0694-A129

Dear Mr. Lopes:

{ appreciate this opportunity to submit these comments on behalf of the Mational Association of
State Universiiies and Land-Grant Colleges (NASULGO) in response to the Advance Notice of
Proposed Bulemaking (APRM), published on March 28, 2005, o the Federaf Register seeking
public input on g number of recommendations from the Office of Inspector General (OIG) with
respect to decmed exports. More specifically, 1 write in reference to RIN 00%94-AD2% and the
recommendations 1o the Burean of Indusiry and Secunity (BIS) contained in Deemed Exporis
My Not Stop the Transfer of Sensitive Technology fo Forelgn Nationals in the US. (Final
Repart Number (PE-]8176-March), NASULGC is an organization which represents
approximately 215 public universities, many of which are this nation’s largest research
universities.

in the APRM, the BIS asked {or comments from the public on several specific issues:
s p I

13 the proposed change in the definttion of Yuse technology)”

23 the proposed change o 8 foreign national’s country of brth as the criterton {or
friggering deemed export loense requirements; and, ‘

3y the proposed clanfication of answers 1o two questions in the Supplementad Questions
anid Answers on Government Sponsored Research and Fundamental Research.

This nation’s public research universities are plaving a crucial role in promoting national and
homeland security, We believe that this nation’s academic community 18 domyg s atmost {0
comply with security requirements, At the same time, however, we are compelled to offer our
comments on these propoesed recommendations because we beligve that many of them would
have a long-lasting negative impact on this nalion’s scientific research enterprise.

Proposed chanee in definiucn of “use” technology

In its report, the OI0 notes that “use” of eguipment included on the Commerce Contrnd List is
currently defined as: “operation, installation (including on-site installation), maintenance
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{checking}, repair, overall and {eraphasis adci“d} refurbishing.” One of the arguments put forth
by the OG 1o change the “and™ to “al/or” in the definition is the following: “It i3 unlikely that
ore individual who has access to the technology for the use of a controlled piece of
equipment-—as is the case with a deemed export-—would have the “know-how” and be assigned
the responsibility for undertaking all six of thess tasks”

In a number of public forums, the BIS staft has repeatedly stated that mere “use” of controlled
squipment during the course of fundamental and non-classified research 12 not the issue with
which the agency 1s concerned. Rather, it 1s the 1ssue of “use technology™ and its transfer that
the agency 1s attempting to address. We believe that it is critical that the agency clarify and
acknowledge that wse of equipment is nof equivalent to ranster of technology. Even if
equipinent may be export controlled, it does not necessarily mwean that it is controlled for “use
technology.” We are concerned that O1G does not see this very mmportant distinction.

Furthermore, many meces of equipment that are controlied for export are publicly available in
different settings and contexts. Under such a scenario, we believe that such technologies would
net qualify as “use technology™ and that international students and researchers should have
access to thers, At a minbmuom, the BIS may wish to cousider clanifying “publicly available”
technology as technology that is not proprietary or classified and is available on the open market.

In addition, the proposed change from Ol is problematic at an operational fevel as well. The
development of new knowledge lies at the heart of fundamental research. Duning the course of
research, the path (0 new discovery and new knowledge 18 not predetermined. The process is
very unpredictable, fluid, and uhcra serendipitous. Thus, in many cases, in order 10 test and

pursne pew wdeas and theories, the rescarch enterprise involves constant innovation,
recalibration, and modification of equipment,

The acadenic comumunity has abavays understood that, for the fundarscntal research exemption to
be valid and functional. researchers must have the ability to use and alter existing equipment in
order to pursue new ideas and develop new knowledge. As noted above, the research enterprise
does not abways follow a pmd“*a rotined path, As such, we submit that requiring deemed export
licenses for individuals tnvolved in fundamental research activities does not take inio account the
practices of the scientific cmmmm;t}n Furthermore, we at NASULGO wounld argue that
requiring license applications prior (o research projects would be oven less feasible, We are
firmly of the opinion that equipment used in the course of fundamental research is covered under
the fundamental research exemption. Should BIS adopt the OIG recommendation, we are very
concerned that such a change would, i effect, vitiate the fundamental rescarch exemption,

The concerns discussed above lead to the fundamental 1ssue that needs (o be addressed by the
BIS. We respectlolly submit that the agency has failed to clearly articulate the problem that it is
atternpting {0 address and resolve. We at NASULGC are concerned that BIS™s proposed change



M. Lopes
PFage Three
June 15, 2005

erly broad and would severely eripple the nation’s rescarch and scientific enterprise. In
order to tackie the problem of the transfer of use ‘Eu..zﬁ“;l.ﬁu& in the most effective and efficient
manner, we ask that the BIS clearly identity and narrowly delineate the technologies for which
export licenses may be reguired.

Taken in conjunction with the proposed change with respect {o requiring Heenses hased on a

i3 & 3 &
foreign national’s country of birth (discussed below), we are concerned that the recommendation
as proposed could canse mreparable haro to the nation’s research enterprise.

i

Country of Birth” as critenon {or deemed export Hoeense requirement

NASULGC finds the Ol recommendation that deemed export Hoense requirements be based on
a foreign national’s country of birth, as opposed o ong’s most recent citizenship or pormanent
residency, problematic o several wavs, NASULGC believes that a process 1o determine the
petential risk of foreign nationals 18 already in place, and we ask that BIS not adopt this
recommendation.

First, the individuals ju question who enter the United States to pursue acadenic and research
endeavors do so after they are granted visas. In Jiterally thousands of cases, visas are granted
only after the appropriate federal agencies, inclading those involved in national and hoameland
securtly efforts, review the visa applications. In countless numbers of cases, these reviews
include extended hackground checks, including the Visas Mantis process. The agencies in the
visg process, which nelode the Departments of Sate and Homeland Security as well as other
security agencies, are fully aware of the nature of the aclivities in which the applicants in
gquestion plan to partivipate. The applications are fully veited before they are approved. Based
on the OIG recommendation, it appears that we are asked to beheve that the current visa
application and review processes, which sometimes take months, are ineffective and flawed in
determining who should receive a visa to enter the country in the first place, What the OIG is
promating. in effect, is a second laver of backgroond checks to be conducted by entities not
equipped to conduoct them, namely institutions of higher education, By advocating such an
approach, the OlG insinuates and presumes that the current processes are not sufficient. We
would beg to differ.

Furthermore, we find one of the underlying assumptions for the OIG recommendation on thig
front disturbing. The OIG argues that deemed export license reguirements based on one’s most
recent citi;*::ri's'hipf’pem‘ax‘;em residency are not sufficient beeause, for example, an lrantan-bom
Canadian citizen could, on the basis of his Canadian citizenship, bypass the license requirements
and pass sensitive techoology 1o Iran. The OIGs presumption is that, even though a non-native
may have become a € amﬂm} citizen, his loyalty still Hes with his native country, which could
he a “country of concern”  We wholeheartedly agree with BIS™ statement in its dction Plan that
its current policy “reflects the traditional understanding that ciiizenship denotes a substantial
personal conpeotion to a given courriry.”
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We holieve that, once approved for a visa after background reviews, including a Visas Mantis

review, iternational seholars and students should be free to use equipment 0 conduct
fundamental, non-classified research, without being subject to additional barriers.

In adduion, we further behieve that the ONS recommendation does not seem 1o be operationally
feasible. fn it veport, Open Doors, the Institute of International Education (HE) notes that there
were approximately 572,000 foreign students in the United States during the 2003.2004
academic year, Statistics from the MNatonal Science Foundation (NSF) indicate that over 8,300
foreign students received Ph.Ds in science and engineering in 2003, The same HE report
reveals that over 230,000 students were enrolled w fields in which foreign students polentially
could be exposed to deemed exports. It is not known exactly how many students and scholars
are involved wn acadenyic and research projects that could reguire deemed export license
applications as a result of "use” of technology 1w areas covered by the Export Administration
Repulations (EAR). However, we believe  that a fairly large percentage of them are involved in
such activities.

At a workshop on deemed exports hosted by the Natwnal Acadernies of Science, BIS leadership
assured the participants that the agency did not beheve that the mere “use” of equipment in
rescarch was the concern. NASULGC copcurs with that view. However, even given that
assgrtion, the cost imphcations for changing the heensing requirement from country of
citizenship to country of birth as called for by the O1G are potentially staggering, especially for
farge stale universities,

While mere use of equipment is not of interest to BIS, potential access 1o “use technology™ is.
The proposed change would bring about the following scenano: In order (o determine access to
“use technology” by foreign nationals, universities must undertake a mamber of costly reviews,
Frrst, off research equipment nust be categorized. Mexi, the hist of equipment must be compared
to the list of controlled equipment and technologies. Then, from the list of controlled equipment,
determinations must be made on those with potential for “use technology.” Further, after that
step is completed, aniversities must review access o the “ose technelogy.” Campuses would
need w determine the country of birth of @l foreign pationals with access to such technologies.
That Hst must then be cross-referenced with the Commerce Control List to determine whether
certain individoals from certaim countries should be prohibited from such technologies. BIS staft
have ackuowledged that, after the completion of such an extensive and potentially costly

process, it is very possible that no researcher or student would be prohibited from conducting
research with such equipment or technology. One NASULGC meomber university, a larpe
Hagship uaversity, has noted that just a review of the equipment by a commercial contractor
would cost approximately $1.5 million. This figure does not include staff time, nor does it
wiehude the time and financial costs that would be required to conduct forther backgroound checks
on forcign nationals in the university’s labs and classrooms.
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We find this recommendation even more troubling given the QNS expressed concemns about the
lack of resowrces at BIS devoted to enforcing deemed export heense requirements. While the
exact cost implications of such a change can be best offered by individual institutions,
NASULGC can state that the comulative administrative and financial bardens on the higher
education enterprise would be very costly and tremendously defrimental to the seientific research
COMmunity.

Moreover, just as important, we believe that the changes being proposed by the OIG could
perpeiuate negative perceptions arcund the world created as a result of policies that
unintentionally discouraged international students and rescarchers from pursuing academic and
scientific carcers iy the United Sates following September 11, 2001, The sipnificance of these
negative percepiions is brought into greater focus now as oor nation tries (o maintain is
seientific, economic, and military advaniages over other nations. At 4 tirae when other nations
are redoubling thewr national efforts 1o build up their sciemtific, research, and economic
infrastructure, we cannot afford 1o discourage the brightest and most talented individuals from
around the world from viewing the United States as the destination of choice. These talented
individuals are ong of the vital sources of our innovation and competitiveness.

In public discussions and forams, representatives from the BIS have retterated on many
peeasions that they understand the importance of atiracting these talented individuals to the
United States for a variety of reasons. We hope that they also appreciate the intluence that
perceptions have on potential students and scholars and that, once negative perceptions are
created, they may take vears to overcome.

The recommendation with respect 1o country of bivth as the trigger {or requiving export Boenses
would, we submit, create more probloms than solve. We respectfully reguest that BIS that not

adopt this wisguided recommendation from OIG.

Clanfication of Supplemental Ouestions and Answers

The BIS is also seeking commenis on the proposed elarifieanon to Questions A(4) and 1} in
the “Supplomental Questions and Answers,” With respect to Question A(4), 1118 our position
that a research project wounld be exempt from deemed export Beense requirements if the
sponsoring federal agency determines that, upon review, all security compliance controls have
been met. NASULGE believes that the sponsoring agency 15 i the best position o determine
whether a project has met the pertinent security controls, We do not agree with OIG's assertion
that any sort of national security control, including prepublication clearances, placed on a project
would automatically trigger deemed export license requirements. We are certain that national
security concerns would be adequately addressed and veviewed by the sponsoring agency, It
appears that there i a misunderstanding between what the BIS has stated in response to the O1G
report and {HGs interpretation of the BIS response. We support BIS s understanding of the
1S30E.
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We oppose the OIG recommendation with respect to Question (1), We believe that no license
ia requared as long as the “work™ in guestion is covered under the fundamental research
exemption.

We at NASULGO appreciate this opportunity 1o engage i a constructive dialogus on these
critical issues. We believe that the wssues under consideration are of utmost imporiance to the
research enterprise, as well as to the nation as a whole, and that they deserve to be reviewed very
carefully, We look forward to working with you ensure that sensible policies are adopted.
Thank you {or secking public copuments on this watier.

Cordially,

z
-y S
. . B angr
[OT %

C. Peter Magrath
President
CPh/sh
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Mr. Alex Lopes
Prrector, Deemed Exports and Blectronics Division
LLS, Department of Commerce
Bureau of Indusiry and Security
Reﬂuhmm Policy Ihvision, Room 2705
45 . Pennsylvania Avenue, N.W.
&&'ashmgtoh, B3O 20236

SURJECT:  Advance Notice of Pmpcss‘eﬂ Rulemaking (ANPR) published in the
March 28, 20035 Federal Register

Dear Mr. Lopes:

I am writing as both a faculty of the University of Marviand and as a citizen of the
Linited States to express my concerns regarding the potential impact on universities if the
Bureau of Industry and Security implements the recommendations contained in the UL,
Department of Commerce Inspector General Report titled “Deemed Exporis May Not
Stop the Transfer of Sensitive Technology to Foreign Mationals in the UK. (Final
lnspection Report No. [PE-16176-March 2004) (OIG Report).

These comments are provided based on my background and experience working
n a Univeraity sefting. | am an gssoctate professor and regularty conduct research in the
arca of food safety. The proposed regulations could directly affect yuy ability 1o conduct
research in the future regarding the safety of our food supplies.

{ find myself wondering if all this is necessary, 1t remains ditficult for those of us
deeply emvneshed 1 research to see that it 15, | recognize that maintaining the security of
the country is a number one priority for all of us and that compromise is necessary for
purposes of pational security. However, the sacnifice of UK. innovation, U.S,
cormpeditiveness, and our national research and technology strengths must be balanced
with our need for national securily, so that we are not sacrificing our secuarity in the name
of security. | also have grave concerns regarding the potential compromise to our
academic freedom, which is both vital to our nation’s technology progress and a
comerstone of democracy. Betore regnlatory changes are made, a visk analysis must be
conducted. It should weigh the real threats and the real costs to our nation’s universities.

The threat to our national security from international students and acholars who
have been cleared through the visa and visa mantis procedures is not clear and has not




been demonstrated in the materials made publicly available. | really can not emphasize
enough the contributions these foreign national students and postdoctoral fellows make to
developing and sastaining my and the significant cost which would be imposed in terms
of stifling my research if the IG recommendations are adopted. A look at the nomber of
foreign nattonal students and postdoctoral fellows, who serve critical roles in the
tnnovation taking place in myy laboratory, should give vou an dea of the importance of
these scholars, Cuarrently, out of five students and post-docs, four are foreign nationals,

30 not exacerbate the trend we are already seeing, U.S. universities have seen a
drop in international applications again this yvear, Nationally the muanbers were down
28% last year with a loss of an additional 5% this vear. Inlemnational applications at the
Untveraity of Maryland were down 37% last year and another 8% this vear.  Foreign
countries are working aggressively 1o improve the quality of science and engineering
(S&E) education and increase thelr international competitiveness in those fields and are
heavily recruiting international students. As a result, the nurnber of U8, students seeking
post~-undergraduate S&E degrees is decreasing while the number of foreign students
seeking such degrees omside the U8, is increasing. Therefore, extreme caution should
be used when imposing unnecessary barriers {0 participation by these scholars or they
will chose to study elsewhere.

History has shown that a large majority of our foreign graduate students remain in
the 118, and that they contribute a very significant share of the innovation which keeps
the nation ahead of the world. The costs of the IG recommended changes are high
relative to the percetved risk expressed 1n the report, In a time where government and
industry is locking to acadenia to perform rescarch and groom the next generation of
scientific and technological experts, the imposition of barricrs on the ability of these
foreign students and post-docs to freely participate in the academic process will adversely
affect both mv research and the nation’s seientific and cconomic superiority.

Betore implementing a regulatory program that will cause significant and
permanent damage to both the antversity research enterprise and the nation”s future
cconomic and scientific leadership. there must be more thought and open dialogue with
the academic community. Speaking as one cog in the giant wheel, | can offer this
contment - we ¢an not sustain our techuologic superiority if the proposed regulatory
measures are implemented. | thank you for this opponunity to provide input.

Sincerely,

TR g B
HEnphong Meng

Associate Professor

fatoN €. 0. Mote
§. {zansler

A, MceReown
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June 17, 2005
My, Alex Lopes
Director, Deemed Exports and Eleotronies Division
U S, Departiment of Commetce
Burean of Industry and Sedursiy
Regulauwy Policy Davision, Boom 2708
14" & Pennsylvania Avenne, MW, C e
Washington, DO 20230

SUBIECT:  Advance Motice of Proposed Rulemaking € f\"x}?k} published i the
March 28, 2003 Federal Regis ser

Dear Mr. Lopes:

I am writing as a member of the faculty of the University of Marviand and as a
perrnanent resident of the United States o express my concerns regarding the potential
mapact on wmversities  if the Burean of Industry and Security implements the
recommendations contained n the US. Department of Cowmerce {nspector Oeneral
Report titted “Deemed Exports May Not Stop the Transfer of Sensitive Te abnu!oy {0
Foreign Wationals i the .S (Final luspection Beport No. IPE-16176-March 2004)
(NG Report)y.

These conunents are provided based on my background and experience working
in a University setting. 1 am profesaor of physics and repularly conduct research in the
area of physics. The proposed regulations could divectly affect my  ability to condust
research g the future. ‘

Ffind myself wonderiog if all this Is necessary, It remains difficudt for thase of us
deeply enmeshed i research to see that it is. | recogmze thal maintaining the security of
the country s & number one priorily for all of us and that compromise is nocessary for
purposes  of national security, However,*“the sacrifice of 1.8, innovation, 1.3,
competitiveness, and the national research and techinlopy strengths must be balanced
with our need for national security, 5o that we are not sacrificing our seourity in the name
of security. 1 alse 'have grave concemns regarding the potential compromise to our
academic freedom, whicly 18- Both vital o the natton’s technelogy progress and
comerstone of democracy. Befofe regulatory changes are wade, a risk avalysis must be
conducted. It should weigh the real threats and the real costs 10 our nation’s universities.

S



The threat to the national sccurity from inlemational students and scholars who
have been cleared through the visa and visa mantis procedures is not clear and has not
been demonstrated in the materials made pubhicly avalable. 1 really can not emphasize
encugh the contributions these foreign national students and postdoctoral fellows make o
developing and sustaining my research and the significant cost which would be imposed
w terms of stifling my research if the IG recommendations are adopled. A look at the
number of forcign national students and posidoctoral fellows, who serve critical roles in
the wunovation taking place in my laboratory |, should give you an idea of the importance
of these scholars,  Currently, ool of eight students and post-docs, four are foreign
nationals.

3o not exacerbate the trend we are already seeing. UK. universitics have scen a
drop in international spplications again tius vear. Natwonally the numbers were down
8% tast vear with a loss of an additional 5% this year. International applications at the
Umiversity of Maryland were down 37% last vear and another 5% this vear. Foreign
couniries are working aggressively o improve the quality of science and engineerin
(N&E) education and increase their iernational competitivensess w those fields and are
heavily recruiting international students. As a resul, the number of U8, students seeking
post-undergraduate R&E degrees is decreasing while the number of forsign studenis
seeking such degrees ouiside the U S. 18 mereasing. Therefore, extreme cavtion shonld be
used when imposing unnecessary barriera to participation by these scholars or they will
chose 1o study elsewhere.

History has shown that a large majority of owr foreipn graduate students remain in
the 115, and thal they contribute a very significant share of the inmovation which keeps
the nation ahead of the world,  The costs of the G recommended changes are high
selative to the perceived nisk cxpressed in the report. In a time where govermment and
z-xduw?w s looking to acadenua io perform rescarch and groow the next generation of

cientific and technological experts, the popostion of barriers on the ability of these
{ oreign students and post-docs 1o freely participate i the academic process will adversely
atfect both oy research and the nation’s scientific and ceonomic saperiority.

Hefore moplementing a regulatory program that will cause sigmficant and
permanent damage to both the university rescarch enterprise and the nation’s future
geonomic and scientific leadership, there yaust be more theught and open dialogue with
the acadevomie community.  Speaking as ong cog in the gant wheel, 1 can offer this
comment - we can not sustain our t““im@iugﬁc superiority f the proposed regulatory
measures are implamented. | thank you for this epportunity to provide input,

Sincerely, &,/
,f/* %«ay A Ve
Luis A, Orozen
Professor of Physics
£ . D Mote
}. Gansler
AL McKeown
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Mr. Alesander Lopes

Dyvector, Deamed Fxports and Flectronics Division

LS. Department of Commerce, Bureau « f.industs'y & Secunty
Regulatory Policy Division N ’
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Room 2705

NS b e N =
Washington, DO 20236

RE: RIN 0694-A1329
Dear Mr. Lopes:

Pwrite on behall of Vanderbilt University Medival Center in response to the
Advance Notice of Proposed Rulemaking published in the Federal Register on March 28,
2005 asking for comments on the recommendations of the Department of Commerce
lnspecior General regarding “deemed exports” in the context of university fandamental

We behieve the changes recommend Vd by the Cominerce Department Inspector
General report (IPE-16176) are based on musnnderstandings of iht: natare of university
tundamental research, and if inplemented would adversely atfect auiversity research and
impme very signiticant burdens that would far outweigh any wntended benefit. While

Vanderbilt 1s commitied o helping protect this nation against potential threats, we
Caufion agmnst Iposing new reguirements recommer f*“d by the IG that could adversely
affoct thus nation’s feadership in higher educatiou, arch and innovation,

Yanderhihi Uxm ersity Medical Center 18 one of the nation’s leading centers of

sionedic 1' vesearch, Last vear, our researchers conducted 5292 wmillion v spousored
rescarch that was eahanced by the use of s Ewm? arvay of research technology and

mm‘fud Dy’w pamupaimn of over 700 talented foreign students, post-doctioral
sandidates and facnity members. Our concemns and comumnents about the I1G

recommendations are summanzed below,

f. Implementiation of the 16 recommendations will adversely affoct UL, ceonname
cemppetiveness and national security since American uplversities will be perceived as
{and n fact will become) less welcovng (o foretgn students and resesrchers. The
contritnitions of foreign students and scholars are cniically imporiant to the quality of
scientific research in the ULS.

2 Serecuing of foreign naticnals for those who may actaally threaten U5, secunity
should continue (o be placed prmanly on the existing visa process, and the existing



classification process should contivue (o be used for the hmited subset of university
vesearch that may pose real sceurity threats,

3 We do not agree with the 137s premise that the pmduus of fundamental academic
research and the process for obtaming the rescarch results are distinguishable. The use of
equipment md the conveyance of technology on how (o use equipment are inseparable in
academic research. The only reasonable nterpretation of the fundamental research
provision i the Export Adwimistration Regolations {EAR}) s that it mnst include the right
for foretgo students and researchers to use, alter and create, and 1o receive publicly
avalfable information on how to use, alter and create, cos mc»§'of* eguipment while
conducting fundamental rescarch. We believe that the 10 position would eviscerate the
tundamental research exclasion and 18 careneons.

4, The open collaborative campus research environment geared towards fostering
discovery and wide dissemination of new knowle dgw is different from that which
charactertzes most corporate research, and securtiy measures appropriate for the
university environment are different frony those suitable for industry, Regardless of the
number of deerned export licenses actually required, acceptance of the 1G
recommendations would alter the university fundamental research in enttical ways, They
would restrict or preciude mernbers of research teamns and their colleagnes fu the
university corormumity from freely visiting cach other’s laboratories, from participating in
the spur of the moment work with equipment, and from conveyving ideas and imformation
withoot constraint. Al these activities have been demenstraied to be entical for
nnevation. Implerentation of these recommendations would Bmit g umiversity’s ability
to mantain an open, international and collaborative research environment.

5. The reguesied projection of how much eguipment with sensitive technologies
would b subject to Hcensing at universities 1 comphicated by the lack of clarnty in the

current regulations on “use technology.” In a@dm{m universities cannot fully define in
advance the spectfic roles individuals will play 1 rescareh or when or how they may
veceive controtled technology. (m»ru ithe open spontaneous campus research
ervivonnent, enmiversitios may peed o assurne that any forergn student or researcher may
recetve condrobled technology af any time. While if remains impossibie o precisely
guaniify the number of deemed export hw ses that would be required under 11 e il's
interprelation, it is evident that the large number of foreign students and schelars and the
gquantity of research equipment at our mstitntion wouold result in a substantial increase in
Hiceuse apphications.

&, Asses m -J ¢ administrative burdens and costs on our nstitniion will require
assernbli th entory of potentially senstitve equipment and determining whether

cach iter of cqu;pmcni o be used i research wonld be controlled for use technology.
Qur mnstitution has thousands of preces of research fzqui;'s*'nf:m iz"- its inventory, and
fiandreds 11 not thousands of new picces are acquired each year. Each ttem of equipment
would need to be evaluated for controls in relation lo cach torelén student and researcher
on campus uniess our open research envivonment 1s profoundly aliered,
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7. The 16 report appears to confuse “use” of eqguipment with access to technical
wtormation covered by the deemed export control regulations. It is not the nature of the
use of the cquiproent but the fransfer of certain use technology that is the focus of deemed
export copcemns.  Mere operation of eg i;ﬁsmem without any transfer of controlied use
technology should not reguire a hicense

& Changing "and” to “and/or” mthe EAR Part 772 definttion of “nse” as proposed by
the H will not address the tssne of what constitutes “use technolo v." The BAR iteelf
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does not clearly define “use” technology bt clanification 15 necessary to establish
Sy

comphance standards. Controlled “use technology™ w t‘nu the context of unversity

fundame ai;ﬂ cscarcl should be defined to encompass only information that is pet
zenerally avatlable (o the public i the ULS. Technology (ncluding information in user
mwanuals) that 1s generally avarlable sithout significant restrictions (0 anvone inthe ULS
who is wilhing to pay ior it should be considered pubhicly a‘s’ax}mﬁe inf purposes of being
excluded from deemed export livensing requirements. The EAR 734 Supplement Mo, 1
(35 & AR tmplies tus understanding, which needs to be cont m,e:* either through a
modification of the current (3's and A’¢ or a specific definition in the EAR,

8, The I(Ys recommendation that decmed oxport Ezu:f se requirements be based on a
foreign national’s u‘mnt v of orign rather than on the individual’s most recent country of
citizenshi i OF permanen i residency y should be reconsiderad. 1t is based on the ervoneous
assum‘pzmn that wdividuals retain a Lifelong allegance (o their C:i‘}liﬂ?‘“if:% of birth that will
always lake precedence over thewr adopted countries s, and that a foretgr-borm person is
more iz‘a =1y to export technology. Universiies do not presently zmc} this mformation,
and would incur significant costs and burdens i doing so.

Thank vou {or considering our views.

Sicergly, -
// e /f’ 7
7 7 . a rd Lo -
f LA el
- AA, bl
K‘\Jf><‘;¢ \ ';< J
Harry R.C L %Joi'sson/;«i i



UMNIVERSITY OF ILLINOIS
AT URBANA-CHAMPAIGN

Office of the Vier Chancellor for Ressarch

Foarth Flooy Swanlond Budding

June 17, 20035

Matthew S, Borman

Depaty Assistant Secretary for Export Administration

LS, Department of Commerce, Bureau of Industry and Security,

Regulatory Pobicy Division, 14ih and Pennsylvania Avenue, NW, Room 275,
Washington DC 20230; Aun. RIM 0694-AD29

Dear My, Borman:

On behalf of the research conumuuty at the Umiversity of Hlinois at Urbana-Champaign, |
am writing lo comment on the “Revision and Clarification of Deemed Export Related
Regulatory Requirements RIN 0694-AD29", proposed revisions to1 3 CFR parts 734 and
772, published March 28, 2005,

If adopted by the Commerce Department, these revisions would require colleges and
aniversities to obtain deemed export licenses for international faculty, staff and students
or visitors from countries of concern, such as the People's Republic of China, who need
access to equipment embodying dual-use controlied téchnology to perform research, even
if the underlying work i3 "fundamental research” and exerapt from export control
restrictions. Further, such determination would require use of a foreign national's country
of birth, rather than most recent citizenship or permanent residency, 1o determine whether
a deemed export license is required. Obtaining such information would be highly
burdensome.

This policy would create a hostile and intimidating environment, not only for those
international visitors at whom it is targeted, but for all of our foreign acholars, thus
dimipashing my University’s capacity o deliver on our mission of education and
scholarship. The resulting envivonment will threaten the long torm economic stability of
this nation by sapping our ability to attvact and keep the very best minds, whe continoe to
provide the technological leadership on which much of owr economy is based.

1 this policy were enacted, it would create serious barriers to conducting owr leading-
edge research — research on which owr country depends for advances in technology,
quality of life, and economic development. The attached communication from Professor
bare Sy, the Head of our Department of Computer Science, details the potential
uegative impact of the proposed revision on our programs in computer svience and other
University urita,

1
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Hiinois currently has over 2000 international graduate students conducting research in
areas of science, engineering and mathematics where the use of controlled technology is
potentially an issue. This is especially true in that such items as mass specirometers,
laptop and deskiop computers, and GPS cquipment may fall under the definttion of
coptrotled technelogy, even though they are widely available to mmternational visitors
outside of the University. Indeed, the global nature of science and the pervasiveness of
such technology suggests that the definition of and apphication of the term controlled
technclogy is sadly oot of date with the world in which we live. There is no doubt that
those technologies that are sensitive should be kept from those who may harm our

that which is commonly available for purchase on the web in any country in the world.

In the proposed process of licenaing controlled technology o a student or visttor rom a
country of copeern, an apphication would be sent to the Commerce Departroent. Becent
stadies by the University of Marvland suggest that the process of identifying the students
and visitors requonng export Beenses and processing those Bcenses would cost a
Untversity of our size af least 815 million per vear. The cost of such an unfunded
mandate saps our nation’s abilily to waintain our vibrant reseacch environment and, as
ndicated above, this threatens the economic base of our economy.

{n addition to sobstantial financial cost, this revision would lead to delays i some of our
maost advanced research projects. Highly talented students, recruited from around the
world to [Hhinois, would be prevented from inttiating research in areas such as electrical
andd computer engineering, computer science, chemical scienees, agrospace engineering
and the life sciences. Forty graduate students in the College of Engineering are from
fran. 17% (100} of our graduaie students in Electrical and Computer Engineering are
Chinese. 12% (70} are from India. Following their education here, many of them will
enhance the U, S. work force with their skills and intelligence. While heve, we rely on
them to contnibute to federally hunded research in areas of oritical national need,

As aresult of the intimidating environment created by onerous visa review processes and
foreign student tracking through the Smdent Exchange and Visitor Information System
(SEVIS), owr international graduate applications have declined substantially post-9/11.
For example, applications from Ching and India declined 1296 from Fall 2004 1o Fall
2805, Apphications of international graduate students in Enginesring declined 13%
during this peried, and those in Life Sciences declined 8%, Without access to leading
edge technologies, the education we offer foreign students and visitors is not
competitive. Ax aresull, if the propoesed revisions to 15 CFR parts 734 and 772 are
implemented, we can expect a further decline in applications, diminishing of the capacity
of our Universities to be internationally competitive,

I charting its course of action, { ask the Department of Commerce to consider that no
case has been made that security risks ave being improperly managed by universities.
Classitfication remains the appropriate route to protect research that is truly considered to
bear on national security. The life we enjoy in the UL 8. and our competitive position
internationally are testimony to the benefits that come to our citizens threugh the open,

international nature of our universities and their freedom to exchange wformation, |
urge that the Department take these benefits into consideration as it determunes whether
to revise 15 OFR parts 734 and 772.



infernational nature of our universities and their freedom to exchange information. |
urge that the Diepartment take these benefits into consideration as it determines whether
o revise 15 CFR parts 734 and 772,

Thank vou for the opportunity 1o comment on the proposed revisions, 1 would he happy
to provide further information o you if it is helpful. Please feel free to contact me via
email to czukoskit@uiuc.edu or by telephone to (217) 333-0034,

Sincerely yours,

Yice Chancellor for Rescarch
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Tk Melanie Looss

FROM: dare Snir

SUBIRCT: Froposed changes in ddemed expott regolatons
DATE: 671472005

0 Hesurunt Adesida

Dear Melanie

Below are my comments vonceming the proposed changes in the Export Sdministration Regeladon
(EAK mbnimam on dhemed expons.

Backgrowud:

The Irapecror Genemal of the Deparunent of Commerce, March 2004, pubdlished a PO
clarning thar “Dearaed Exporr Coot ol May Mot Stop the Trmasfer of Senddve T whao}cg‘f 0
Forsign Nationals in the U.S, Findd Inspecdon report No. H’II 16176). As a resul, the Bureau of
Todbusery and Security (BISY, March 2003, published & proposal for “R;,s;swzx and Clarificadon of
Deened Uxport Relared Regudarory Requirements.” The public oy commen: o these now rules
uaiil fune 27, 2005.

The proposed revision resmicts the fondamenal reseaech exemption” of the decred export
regdations by stating that the use of export restiored equiprosnt by foreign m:ﬁﬁnaiq i the US. it
deerned export, even whea the e pmmt s used for fundamental r-“sea%h, use” is defined ag
“speration, inzallaton, maintenance {thorking), repaly, overhad, o Lafurbrzhmé iiw proposed
revision also swres that the stats of 3 foeeign natkmal is determined not by his natonality or
couny of residence, but rather by his conauy of bl

The proposed changes and ressonsble eupectations for sudcrer enfomement of t‘he desmed
caport rules could have « sigmiioant negative impact on the Diepartment of Computer Science and
Qi WOy 0{53”“’ C'Bi‘ﬂp(" e “"‘Sif{ﬂ}i‘f’? XB the )c)ﬂe&g{iiﬁi for vwiz&tmg Q(ép(“x i,()fl'f()ib LAn h% vy
sigadfivant, ir is hkely thar univeesities wz‘i? Pt these mpvdadons in 2 conservadve maaner, Due
ter the polivical chimare, one can alse expent a reswictive nmrpraatdon from BIS. The effect could be
devastating. On the orber hand, many of the restricnons will apply to rechoologics that are widely
available in asy shoppiog mall in the U5, and i alasost any counrry sbroad. Tt would secm thay tiﬂ.&
Lintversity wil be hewvily burdensd by nudes and ret}siatmm that will nov achieve any usclul purpose
and arg discriminatorg.

The change from connmry of residencs 1o contry of birth means, for example, that a person
who was bom in Cluna bur immigrated to Canada as 2 baby would be considersd Chinese, not
Canadian. If the parenes imsenigeated before the high, then he or she would be considered Carmdian.



This 5 patentdy uafsin & mighe be very haed 10 w;;}z:.m ro Canadian ciizens why they are
Jiscriminated againgt according 1o thelr counery of birh, It is bard to know how many stdens
would be affected 2 se do a0t now track country of bisth,

I shall focos on rwo techoologies: cornputers and encrypdon. Resmictons on other wohnologies,
such as communicatton technology, sensors, and fingerpung recognition devices are also likely w
sffece us.

Fxport restrictions under BAR are based on the wype of sechinlogy and on the counury 1o which
the rechnology s expored. T shall focus on vwo gooups:

s CGroup D, which inchuales Ching, Tndia, and several ather counmes. The hige mujority of our
foreign graduate students sud a significant nomber of faculy are borm in group ¥ counudes and
are nor peeanent ULS. residents, heace are considered o be geoup I foreign natdonels for the
purpose of EAR,

#  Group B, which fncheles wnbargoed countries such as fran o Sytta. & aumber of graduate
stsdeats i our depariment are from Iran,

Fssentially no echaology exports are allowed te grosp B eountties; one may oot export a lapiop
ar even 2 ten year ofd PO w Yran (BAR 7467, 774 supplanent 1) Thie implies that opemdon,
inseallation, maintenance checking, ov refbashing of 2 PC by an Trantan dtlzen i desmed expuort,
In sddivon, EAK rremicts export of encryption software thar uses keys of more than 64 bits, even
when it is & mass market enceyprion compwdity, 10 rmp E countmes (EAR 74215} Any laptop
sold i the U5, carries such enmrypuon software. & strar intarpretagon of the roles seema o bnply
that the Undversity oy not boy 2 Lz;rnp for an Irantan bom for r*&sgsz stadent withowt an export
license. Stoce the Tuspestor General's report exprosses 2 steong opinion that export Heenses 1o Tran
saould be denled with few excoptions, there is 2 good probabiliey that requests for such expor
Heeases will be turned down. In othet words, there i3 3 strong pmbahzi ty thar U5, universities will
not be sble o accept forign susdents bow in embargoed countdes such as Tan,

EAR restricts export of conpuiers with a “Composits Theoretioal Performance” exceeding
i‘:XJ;;}Gf 1] ii on theoretial « g‘xram\m per second MTOPE) 1o countrdes in group D). Without going
inte the areane algodichn used ro EOBILE MTCIPS, ikt roe point out that the fortheoming IBM Celf
processor, o be marketed noxt year in the Sony PlaySaron 3, cxceeds this threshold; o chuster with
rwn dowen PO processors that ean be purchased for less than $50,000 will also caceed this chreshold.
High-performance comppurens, w defined by BIS, are aot large machines tw© he found only in large

competer reoms, but fadely sraall servers that can be found in many deparuments and laboratores,
There maay well be a dozen broadly accessible labs and machine woons in the Siebed Center for
Computer Science that host systems with performance that exceeds the theeshold, There may be
many tens and pethaps lodmds of systeos deployed on ¢ EATOPUS it are above the threshold and
will eontinue o be above the threshald even if the threshold is m ferately mcreased. Any foreign
national born in Ching or Tndig, who is deemed 10 ®use™ such a systern, will need a Hoonge, OF
eouse, “ose” i wnbigoous, & BIS officer verbally expressed the opinion dhat the mcre use of
computer o nm a job does not invalee “operadon, msmiiatmn, mairenance, or wefarbishi ng” wod
will not wiggee the deamed export chause; only avesss 1o proprietary inforerdon as paxt at the

Bt



cperation of @ system woukd wigger the clavse. However, a verbal assurance soes ot undo the
darage of ambignous repolations. Fusthenmoss, mist of the tens or bundreds of “high performance
computers” on our campus do not have dedicared operstors and are managed by the research eam
that uaes therm. Tt is likely that oway Facelty aod students will not only run jobs on sach systems, bue
swill alee “inasll” the closters or install new software on the cluswrs; will “opere” them; will
“check” them when they Bl and will diagnose the canse For their fathaes, Furthermore, musny such
systerns come with propricrary docwnentation installed on thelr disks, and the docomentadion is
accessible i any user of the syswm I s notin the public domain. Thus, 2 swict busrpretation of
the males will aply that an export feense will be needed for any noorestdent student or facuhty bown
inn 2 group I3 country that has free aceess 1o 4 modest cluster, The sbsurdity 3¢ covnpounded by the
fact that cxport mstncdons on clusters ase uscless, since the hardware components needed
assembte ¥ cluster can be exported with no resmictions 1o group D counsdes and the sofrware
nesderd w0 asserable clusiors is readily available on the Wb,

BAR 742 supplement 3 has 8 six page list of requirements that “owmy be imposed by BIS w
certain destimprdony”™. These include physical secuwriry, woassdahe-clock supervision, daily oy,
pesence of the exporter reproseniative when new accounts sre added, et These abso inclade
prohibiting computational acesss 1o matiomle of embargocd counuies, The Inspecor Generd, in
the report, & pushing BIS w have compliance programs that include sl inspections “In
pacticular, all porsaiial polns of access o the copuolied wohaology should be reviewed for
appropriate safegoands and wehnology conurol plan bnplementaton v enswe cornpliance with
license condigons” Thas, it is & safe har dhat if expont Heroses will be required for the use of
pqrapmient such s chsters in labs, dhen the hassle will nor and with the export Bicense process: The
University will be required o have a conwol plan that indudes an andisble mace for aceesses o the
equipment. A bureaseracy as encumbering a5 the one needed 1o monitor human subject expaiments
will be needed and access 10 any physical kb that containg such sqeipiment by foreign facuby or
suadonts will bave ro be restricred. Basically, i will be yapossible to have @ modest sived cluster inan
open lab and each such cluster will send o be mangged by CISE, our centeal T saganieation,

In sumwnary, & sulet mterpretadon of the proposed changes will impose major burdens on the
deparvnent aod the campus, Tt will foree us 1o stop avcepdng nonsesident studenss hom o
embaggoed countdes; B may serdously hamper the resesrch of some facuky who are not U8
vesidents; it will crente two vers of stadents B our deparunent, with dgrificant access restrictions
inpoged o nonreskdent students boo in growp D countaies, Jt will add significant costs 1o our
cesearch 48 well as slow it dews, 8 oot stop i aleogether, in sorme cases; however, i will oot have an
posithve imgsace st the securdsy of our country,

»
e

,

SARLRTELY,
x/M
Mo,

Mare Soir
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ABA Section of International Law Letterhead

BY HAND

ULS. Department of Commerce
Bureay of Industry and Security
Regulatory Policy Division

14th & Pennsylvania Avenue, N.W.

Room 2705

Washington, DO 20230
ATTM: RIN 0694-A1D29

Re: Comments on Advance Notice of Proposed Rulemaking Concernung Revision and
Clarification of Decmed Export Relaled Regulatory Requirements

{adies and Gentlemen:

We are writing on behalf of the Seclion of International Law of the American Bar
association in response to the Advance Notiee of Proposed Rulemaking concarning the
Revision and Clarification of Deemed Export Related Regulatory Requirements
published the U8, Department of Comynerce, Bureau of Industry and Security (BIS), on
March 28, 2005 {70 Fed. Reg. 15607) (the “Notice™). The views expressed herein are
presented on behalf of the Section of Imternational Law. They have not been approved by
the House of Delegates or the Board of Governors of the American Bar Association and,
accordingly, should not be conatrued as representing the policy of the Amencan Bar
Association,

As outhined below, we believe the proposed changes described in the Notice would have
a sigruficant offect on the burden of the regulated community and may not be properly
taifored to addreas the threat of ferrorism and weapons proliferation the changes are
designed to solve,

Moreover, we respectiully suggest that before any changes are made 1o the deemed
export rule, a concentrated effort should be undertaken by BIS, in consaltation with the
other relevant national security authorities, the regulated community, academia, and the
bar, to gencrate g consensus concerning the nature of the threat and the appropriate role
of deemed export controls in response to that threat. The Section of Infernational Law
would be pleased to assist in that effort.

We are gratefinl to BIS and the Department of Commerce for this opportunity to provide
conunents. The Section of Intervational Law, along with the exporting community,
strongly suppotts the goal of preventing terronsm and the proliferation of weapous of
mass destruction through effective controls on exports. To the extent the deerned export
regulations currently further this goal, we believe that greater education of the regulated
copununity would eugender greater compliance with those regulations. But, based on our

3405334%4.2
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review, the proposed rules deseribed in the Notice do not appear to be appropriate or
sufficient to further the goal of effective export controls.

i. Background

The Notice states that BIS 18 reviewing the reconmmendations contained in the U5,
Department of Commerce, Office of Inspector General (O1(G) Report entitled “Decmed
Export Controls May Not Stop the Transfer of Sensitive Technology to Foreign Nationals
i the U8 (Final Inspection Report No, IPE-16176-March 2004}, In its report, the QIG
concludes thal existing BIS policies under the Export Administration Regulations (EAR)
could enable foreign nationals from countries and entities of concern to access otherwise
controlled techinology. The OIG recommends certain regulalory changes that would
affect existing requirements and policies for deemed export licenses.

2. Further review is regquired to defermine the need for any changes in deemed
export liceusing policy or procedure, and fo establish a consensus in favor of any

such changes.

In determining the need for any change in deemed export controls, we believe it would be
counterproductive to take any action not supported by a clear connection between the
proposed rule and the anticipated benefit. Here, no such connection is articulated, either
in the OIG report or in the BIS Notice, Any change in the rules not supported by such a
showing may be susceptible to legal challenge, and my not generate adequate support
from the regulated compmunity or ULS. allies. Courts have held that agency action ander
the International Emergency Fconomic Powers Act (IEEPA) is subject to the judicial
review provisions of the Administrative Procedures Act.’! Under this Hne of cases,
regardless of the APA standard applicable to rulemaking under the EAR as continued
ander IERPA, the proposed previsions must be supported by evidence m order to survive
judicial review,

' See Milenu Ship Monagemens Coo v, Newcomb, 804 F, Supp. 846 (E. D, La. 1992) sum. judyment denied,
804 F. Sopp. 859 {E.D. La. 1992} {holding that Secuon 701 of the APA provided for judicial review of an
agency action snder sanctions regulations promulgated under IEEPA) g, 995 F. 2d 620 (5th Cir. 1993),
cert. denied, 510 U8, 1071 (1994}, yee also Nuclear Pacific, Inc. v. US. Dept. of Commaerce, Na, CE4-
49R, 1984 LLS. Dist. LEXIS 16060 (W .1y, Wash. 1984} (holding that the APA provided judicial review of
BAR provisions that were continued 1o force under IBERPAY; see generafly John Ellicatt, Peter Flanagean,
Gregory Williams, “Judicial Review of Administrative Actions Under Export Laws,” Coping with US,
Eypors Controfs {Bractising Lavw ustitute 2003) at 713,

*The EAA lapsed several tiraes during the 1990s with the EAR being continued through Executive Ordex
ueder the provistons of IEEPA. The EAA was reanthorized by Congress frors Mavember 13, 2000,
thronght Augnst 20, 2001, but failing & legislative agreement, lapsed (hereafter, The EAR have been (and
remain} continned by BExecutive Ovder 13222 of Angast 17, 2001, and successive Presidential Bxecuniive
Orders. Consequently, the present Export Administradon Regulations {EAR), including the corrent
deemed export tegime, are suppotied solely by Presidential Executive Ouder under the asgis of (EEPA.

RIEE R )
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Moreover, in this circumstance, thers does not appear 0 be any consensus in goveryment,
academia, the bar, or the regulated commumiy that the increased deemed export controls
proposed in the Motice property addresses the threat of technology acquisition by
adversaries of the United States.

Our review of publicly available waterials on the threat of technology exports, and the
proper response to that threat, militates in favor of a thorough study of the issue by the
government, academia, the bar, and the regulated community before further steps ars
taken that may not properly address the threat and may not achieve the proper balance
between protection of 1.8, national security and the mainienance of the calture of free
exchange of tdeas that 18 one of the principal strengths of the ULS. economy. Those
materials include the following (1) the report of the 1976 Defense Science Board task
force chaired by J. Fred Bucy, then-president of Texas Instruments;” (2)

a study by the National Academy of Science, which was supported by the U.S. Defense
Department, among others, and chaired by Dale R, Corson, President Bmeritos of Cornell
University; (3} a follow-up report by the Corsen panel addressing the issues and the steps
taken by the 11.8. government to implement its recommendations;” and (4) the 1986
report of the National Academy of Sciences task force, supported by the Departments of
Commerce and Defense, chared by Lew Allen, Jr., then President of the Califormia
Institute of Technology;®

fmportantly, the Allen Report concluded as follows: “The panel reviewed a substantial
body of evidence — both classified and unclassified — that reveals a large and aggressive
Soviet effort to target and acquire Western dugl use technology through espionage,
diversions, and to a lesser degree legitimate trade. There 1s lmited but specific evidence
ont the means by which Soviet acquisiiions are accomplished; there is alse evidence to
support the conclusion that such acquisitions have in some cases played an important role
i upgrading or modernizing Soviet nulitary systems. Effective, internationally
coordinated export conirols are necessary to counter the use of diversions and legitimate
irade tor such puorposes, However, export controls are not a means for controlling
espronage, which gccounts for a high proportion of the suceessful and significant Soviet
technology acquisition efforts. Thus, export controls mast be viewed as one component in
a more comprehensive program for controlling technology losses.””

el

*The 1976 report was eotithed 4z analysis of Export Conteel of UL, Technology-—a DOD Perspective,
This veport (ermed the “Bucy Report” becayne the operative legistative philosophy of the 1979 Export
Administraion Act ("EAA™} and resulted in the creation and perpetuation of the Military Critival
Technologies List (CMCTL L

a4 . . . . . p . .. S,
Scipntific Communication aud National Securiiv (19823,

* Beientific Compunication and National Secuaity: The Issues in 1984 Siaif Repaort to the Carson Panel by
Mitchel B Wallerstein sand Lawrence B MoCray, Iawuary 31, 1984,

* Balancing the National Interest {1987} tknown as the “Allen Report). The Allen Report served ag the
basis for the overhaul of the dual use export control legislative structure in 1988 with the ¢nactment of the
Cronibus Trade and Competitiveness Act of 1988 ("OCTA™), the most significant overhau! of dual use
expott control sirucnsre since the EAA of 1979,

"The Allen Repor, at p. 154,
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Over fifleen years have passed since the issuance of the Allen Report, and over two
decades have passed since the Corson studies, and it appears that there no louger exists a
clear consensus among the various affected parties (including goverament, industry,
academia, and the bar) on how best to contrel the exports of technology from the United
States in a rapidly changing global marketplace.®

More recently, the Report of the Select Committee on ULS. National Security and
Military/Commercial Concerns with the People’s Republic of China {the “Cox Report™),
and the Annual Reports to Congress by the National Connterintelligence Bxecutive
{MCIX) have expressed increased concern that foreign governments are targeting 1.5,
entities for the purpose of illicit acquisition of technology for commercial and military
advantage.” Fowever, both the Cox Report nor the NCIX reports focus heavily on the
threat of espionage, and nothing in those reports {(nov anything in the QIG Report that is
the basis of BIS's Notice) demonstrates that increased deemed export controls are a
proper or etfective means for controlling espionage. Indeed, gs noted above, the Allen
Report stated as one of its key findings that “export controls are not a means for
controlling espionage, which accounts for a high proportion of the successful and
significant” foreign technology acquisition efforts, ™"

By contrast, there are several other U.S, government activities and statutory regimes
designed to address the threat of espionage, U.S. including counterintzligence activities,
tnmigration enforcement, and enforcernent of the Feonomie Espionage Act of 1986, 18
LL5.0. §§ 1831, 1832, In any event, the proper approach to the broader techuology
export threat must encompass a combination of those processes, aleng with enhanced
education of industry and academia, in addition o strong enforcoment of current deemed
export regulations.

We would also note that the NCIX annual reports also focus heavily on the acquisition
amd exploitation of publicly available, public domain techuslogy and know-how as a
major compenent of Chinese technology acquisition efforts. As with espionage, the
coutrol of open source technology has never been the proper domain of export controls.

In summary, neither the Notice nor the OIG report demonstrates any competiing link
between the proposed revisions to the deemed export regulations and the threat posed by
foreign technology acquisition efforts. In these circumatances, we respectfully propose
that there should be a process of review and recommendation, prior to the BIS

S e . . . - - . e - . . i
For a summary of the listory of atteropis to reauthorize of the EAA, see The Export Adminisiration Act:

Evolution, Provisions, anid Debate, Congressional Reseasch Service, AMay 5, 008 {(RL31837).

°E, B the Repor? of the Sefect Commirtee on U.S. National Security and Militasy/Commerciad Concerns
with the Peaple's Republic of Clina (the *Cox Beport”, Washington, £.C., GPO 1999}, Annual Reports to
Congress by the National Coanterintelligence Executive (NCIX) on Foreign Economic Collection and
Industrial Pspionage 1995 (available at veww.ncixgov).

“ The Allen Report, at p. 154,
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rulemaking process, designed to better anderstand the threat posed by foreign technology
acquisition efforte, and 1o assess the appropriate role of export controls in fashioning a
response to that threat. That review should be undertaken in consultation with BIS and
the other relevaut national security authorities, the regulated community, academia, and
the har. The Section would be pleased to facilitate that process in any appropriate way.

3. The Current Deemed Export Licensing Process

Uhider the current process, deemed export hoenses are submitted to BIS, and BIS submits
all such applications to three referral agencies (the Departments of Defense, Energy, and
State). In addition, the Department of Commerce refers all deemed export applications to
the FBI for a name check review. The OIG report states that the FBI has received
derogatory “hits” based on its review of foreign nationals subject to deemed export
ticense applications, although the nature and resolution of these derogatory “hits” is not
explained.”’

Also gceording to the O1G Report, since October 2001, the Central Intelligence Agency’s
Weapons Intelligence, Nenprohferation and Arms Controls Center {fWINPAC) has
declined to review deemed export license applications, because of the lack of derogatory
“hts” they have obtained from this exercise in the past. However, in an attempt to
conduet some type of infelligence review for these applications, BIS arranged to have the
1A send BIS an updated CD-ROM of end-user reports that are connected to some
element of the foreign national’s past {¢.g., the university where the foreign national
received histher degree or any foreign entities which the foreign national has had contacts
or association} on a monthly basis. The OIG report noted that BIS officials have not
received any derogatory hits against this database since this type of review began.'” It is
instructive that the CLA found its participation in deemed export reviews to be a poor use
ofits time. The proposed changes appear also to creats even lower value targets for
industry and an overburdened bureaucracy (o chase with little expectation of a useful
national security return on the investment.

Referencing earlier veports on export controls, the (HG found that compliance with
deemed export regulations by U.S. companies and federal agencies remains low,
However, it concluded that the reasons for noncompliance were “that the deemed export
conirol regulations were ambiguous and deemed export control policy ill-defined.” The
OIG had recommended that BIS work with the National Security Council to ensure that
the deemed export control policy and regulations are clear and to not provide loopholes
that could be deliberately or inadvertently be used by vountries and entities to obtain
contrefled U.S. equipment and technologies. The OIG also reconumended that BIS be
more proactive and increase is ontreach to high-technology companies, industry
associations, and federal agencies o educate them about deemed export regulations and

YULS, Departinent of Commerce, Offise of Inspecior General, Final Inspection Report Mo, IPE-16176, a1

3 {March 2004}
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N . 2 . I .
to help assure compliance with the deemed export rule.” We commend BIS for having
conducted nuch more extensive outreach in the fast year on deemed export 1ssues,
particularly with parties that bave not previously addressed the deemed export rule.

The deerned export rule was originally fashioned only in 1994 out of whole regulatory
cloth and is not supported by legislative language, a fact recognized 1u the Congressional
debates over reauthorization of the BEAA.™ The rule did not exist during the Cold War,
and no agency has shown that the nation is safer as a result of it. Nevertheless, after
several years of having to deal with the current deemed export licensing system, many
companes that obtain soch Beenses are familiar with the regimse, and have implemented
at some cost mternal control plans i order to monitor compliance with the terms and
conditions of these licenses and o restrict foreign nationals from access to equipment and
iechnologies not authorized under license or License Exception. The proposed revisions
contained in the Notice do not address the OIG s stated geals of increased compliance
with existing regulations, mcereased clarity of policy, and increased educational outreach.

The QIG report and the regulatory iitiative deseribed m the Notice lack any clear
wdication of potential diversion that would warrant changing the criteria for nationality
to the country of birth criterion, a criterion not shared by any of our multilateral export
control allies in the Wassenaar Arrangement. Likewise, none of our Wassenaar allies
have a technology export mechamsm comparable to the U5, deemed export regime. Itis
common knowledge that it would be impossible for the United Staies to obtain agreement
among the Wassenaar allies to adopt such a regime. Hence, the United States stands
along among the Wassenaar nations in erecting this form of control and will likely remain
50. As a result, attemapis to promulgate and enforce such rules ouiside the United States
may not generate the support of key UL8. allies m the struggle against terrorism and
profiferation and conld undercat such support.’”

In addition to being a unilateral control that is difficult or impossible to enforce abroad,
the country of birth proposal lacks an empirical basis for wdentifying legitimate threats to
technology acquisition based on country of birth, and fails {o state the basis for
addressing any such threat under the acgis of export controls,

BIS licensing experience under the present deemed export regime may be illustrative in
this comnection. In F/Y 2004, BIS reported that it reviewed 995 deemed export license
apphications, representing 6% of all licenses submitted to BIS, with 70%: of such licenses

YR, st ps.
¥ See, RS Report, supra, which notes on page 15:

“Deemed Exports are not expressly mentioned inthe 197¢ BAA. House versions of the BAA in the 107
Congress sought to exphicnly define deemed exportt as exporis falling under the jurisdiction of the act.”

[E. N . - . s . .
See Repott and Reconmsendation of the ABA Section on Internatioaal Law regarding export controls.
haip/Awww.abasstorg/lathhw/regulation/sxport_rec bl {Enforcing a reguirement to obtain an export

livense to transfer technofogy withis another coundry o g persen focated there when doing 5o does not
affect the host country laows 15 3 major offense to e sovereignty of the host couniry. ).
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being for Chinese or Russian nationals.”™ Only 8% of the deemed export applications
were returped without action for additional information or wers rejecied (the reasons for
rejection are net disclosed). The rejection rate now hovers at 1%,

Based on the foregoing figures, if appears that only a small fraction of license
applications reprosent a risk. Moreover, it also appears that only a fraction of the entities
that are subject to the current deemed export regime (based upon the technology they
export and the individuals to whons they export it} currently understand the Heensing
requirement and submit deemed export license applications to BIS. This would appear to
underscore the need (identifted by the OFG but not addressed in the Notice) for enhanced
education of the regulated community about the existing deemed export rule.

As there are no current data publicly available on whether any individuals having
received deomed exports as authonzed by license under the current regime have been
found to have itheitly transferred technology in violation of the license conditions, the
hugh license approval rate under the carrent regulations may indicate that the present
regine 15 adequate to address the current problem, and that a more effective solntion to
iiicit technology acquisition lies elsewhere.

Most unportant, the decmed export rule as i exists now is constitutionally suspect as an
trapermissible prior restraint on speech that violates the First Amendment to the
Constitution. The proposal does not address this important point. First, the rale imposes
broader curbs on speech than necessary to further the government's national security
objectives. Some evidence of this is found in the pre-1994 rule, which was far narrower
m scope bot was not claimed o be too narrow 1o serve is purpose. Second, the
procedures under the role do not satisfy the prior resteaint eriteriar The restraint is not
tief, judicial review is not expeditious (and indeed may be unavailable), and the burden
of justifving the restraint is not placed upon the government entity imposing the restraint.
The assertion of national security and foreign policy bases for restricting speech from one
person w the United Siates to another have not been sufficient by themselves to
gvercome these constitutional vestrictions, (New York Times Co. v UK., 403 118, 713
{19713 Asvecognized by the Ninth Circuit in Bernatein v, United States, the BAR s
export Hoensing system “allow{s] the government o restrain speech indefimiely with no

bed

clear criteriag for review.” Bernstein v, United States, 176 F.3d 1132, 1145 (1999},

The deemed export rule 18 a poor tool to combat espionage, but it is not the only tool
available to the BIS. The stated concemn of the OIG m its report, and in i3 previous
reports on desmed exports, has been that the deemed export rale needs to be somehow
strengthened to prevent alleged transfers of sensitive ULS, technology abroad. Trying to
use the deemed export licensing process to prevent this sort of industrial or economic
espionage 15 inappropriate, since it is extremely wnlikely that unauthorized transfers will
b prevented thvongh the Heensing process. This is primarily because a person’s country
of origin and exoployment history are poor predictors of their predilection to steal
technology. The motive to steal and export dual-use trade and technology secrets can be

¥ BE3 Annusl Report 2004, p. 8.
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predominantly financial, and UL.S. citizens can be similarly maotivated to steal sensitive
LS. technonlogy and export i,
T

The BAR already contain better enforcement tools that are agnostic as 1o the nationality
of the offender. General Prohibition 10 and EAR 764.2{¢) prohibit releases of
technology i the releasing party knows or has reason to know that it will be illegally
exported, and simtlarly penalize any person - regardless of nationality, place of
permanent residence, or place of birth - trving 1o steal and export technology abroad in
violation of the BEAR. Bvery one of the recent enforcement cases involving deemed
exports coulid have been made by reference o violations of these provisions instead of the
deemed export nile.

Similarly, prosecution of thefts of technology though the Economic Espionage Act and
Trade Secrets laws present effective enforcement tools without imposing administrative
hurdens on companies secking to employ foreign nationals, Given that the shortfall of
gualified technical experts in software and high-tech 1dustries is in the hundreds of
thousands, the ability to effectively and efficiently hire foreign nationals to work in the
high-tech sector 1s crucial to UK, competitivencss.

The deemed export rule only came into being in 1994, The United States won the Cold
War without g deemaed export rule, and nobody has been able to demonstrate that the

warld is safer now because of the deemed export rule.

4. The Delinition of “Use” Technolopy,

4.1 Proposed Change

The OIG report raises two lnked issues relating to the definition of “use” technology in
the EAR. The first 1ssue concerns the use of the word “and”™ in the definition.
Speetfically in Section 772.1 of the EAR, the term “use” currently is defined as
“Operation, mstallation (including on-site installation), maintenance (checking), repair,
overhaul, and refurbishing.” The OIG expressed concerny about the presence of the word
“and” 1n the definition being interpreted to mean that all of the activities enumerated in
the definition muat be present in order to constitute “use.”

The OIG Report suggested that BIS rovise the definition of “use” in Section 772.1 to
replace the word “and” with the word “or,” as follows: *"Use’ (All categories and
{eneral Technology Notey-Means all aspects of ‘use,” such as: operation, installation
(including on-site instaliation), maintenance (checking), repair, overhaul, or
refurbishing.”

Separately, the OIG Report also recommends that guidance regarding the definition of
“use” technology be revised to make 1t clear that the fundamental research exception to
the deemed export rule does not apply to “use” technology for squipment used in
condncting such research.

0844942
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4.2 Comments

We do not foreses any problem with the proposed change from “and” to “or” in the
wording of the definition of “use” technology, since the corrent form of the definition
could reasonably be interpreted to be an illustrative list of activities constituting “use.”
Any interpretation that required all of the items to be fulfilled would be strained, and is
not likely to be nsed a5 a basis for contending under the current rule that an activity not
{ulfilling sll elements is not considered “use”™ technology. A change from “and” to “or”
in this provision does not raise concerns.

By contrast, however, we have serious concerns about second issue raised related to
Yuse” technology. Specifically, the assumption inherent in the comment in the OIG
Report is that mere access to BAR-controlled equipment by foreign nationals would
necessarily constitute a deemed export of “use” technology. This is incorrect.

First, access to equipment is not prohibited by the deemed gxport rule. There is no
deemed esport rule for hardware or object code softwars, only for source code and

technology. See 15 CFR. § 734.2(b2). Accordingly, any use technology gained from
viewing and operating without instruction a product that can be viewed by the public is in
the public domain, and thas not subject to the FAR under 15 CF.R. Part 734, Second,
maost other “use” technology, such as published manuals for controlled machines, tends to
he i the public domain {e.g., are freely available on the internet, available in a library, or
available to any interested user through other prescribed channels), and thus not subject
i the BAR under Part 734,

Even if some “use” technology is not in the public domain and is otherwise “subject to
the EAR,” most techpology categories in the EAR that are based on Wassenaar controls
do not actually control “ase” technology.

Even for those Export Control Classification Number { ECCN) categories where the EAR
controls the “use” teehnology, the General Technology Note provides that techuolo gy is
controlled only it it is “required” to achieve the relevant control parameter, 15 C.F.R,
Part 774, Supp. No. 2. “Use” technology would rarely provide information regarding the
technology of a piece of equipment regaired to achieve specific performance parameiers
- this is generally more typical of development and production technology.

Even to the extent that “use” technelogy is not in the public domain, and is controlled by
ars ECON that would require a license to the home country of a foreign national, RIS
policy since 1994 has been that License Exception TSU would anthorize the export of the
minimum necessary operations technelogy for the product.”” Again, there is no Heense

Py

7 See Christensen, Techmology and Softwars Controls under the Export ddministration Regdations wnder
the Export ddministration Regufations, Practiving Law Institute, Coping with U 5. Export Controls 1999,
433, 454 (1999} citing six prier versinns of the same article, sach of which sat that “Tojther License
weptions may abse be used {for deemed exports] including the four different authodnes of Liccuss
Exeeption TSU" Mr. Christensen wiote the otgnal versions of these articles when he was Director of the
Reguolatory Policy Division of BIS, See afso Flowe, Exporting Technology and Suftware, Particutariy
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requiremant to provide a foreign national access to EAR-controlled equipment m the
United States (1.e., no deemed export of hardware). Thus, basic operations and
maintenance twimalngy would be for “commedities or software that are lawfully
exported or reexported under g license, a License Exception, or MR1L {No License
Required]” 15 CF.R. & 74013 {a). While it might be argued that TSU should not apply
hecause there is no export or reexport upon which the TSU License Exception can vely,
such an interpretation would make little sense. The logic and policy behind this TSU
provision {which existed long before the deemed export rule) is that if the ffem can be
ascessed, the minimom pecessary technology to operate the em should be accessible.
That applies in the United States as well as outside the United States. To follow a more
vestrictive reading of this regulation would mean that, for example, if' a cense exception
anthorized export of the item to India, then related operations techuology counld
accompany i and be received by Indian nationals there, while the same technology could
net be given to an Indian national smployed to operate the same machine in the United
States. That type of logic would make the artificial deemed export rule a farce,

Moreover, in our expertence, most companies have butlt compliance programs around the
BIS long-standing policy that TSU would apply to deemed exports of basic operations
technology, so have not altempted {o classify technology related to basic operations and
matntenance of equipment that employees use but do not design or develap. To do
otherwise would be to create an administrative nightmare of work, that we believe in the
end would still control virtually no technology

As a result of the foregoing, it appears that the portion of the Ol Report focused on
use” technology is concemed with a fevel of technology rarely if ever controlled or
worthy of atiempting to control. In thme circumstances, we respectfully recommend that

any amended goidance regarding “use” lechnology clearly indicate that the deemed
export rule only applizs to such “use” technology that is both {a) subject to ECCN
controls, and (b) required for the equipment to achieve controlled performance
parameters. We also recommend that BIS make clear that License Bxception TSU
apphies to the basic operation and maintenance technology even in those rare instances
where “use™ technology is controlled. We firther recommend that any such amended
guidance should not state or imply that such “use™ technology is generally not subject to
the “fundamental research” exemption.

5. Use of Foreien National’s Country of Birth as Criterion for Deemed Export
License Beguirement

2.1 Proposed Change

Eucryption, Practicing Law tnstitute, Coping with U.S. Export Controls 2004, 249, 277 (2004) {describing
apphcability of TSU: author &5 2 longstaading member of Regulations and Procedures Technical Advisory
Comyoittes 16 the Secretary of Commerce, incinding its Deemsd Bxport Working Group, and Vice Chair of
the ABA Conunittes on Export Controls and BEconomic Sanctions).
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The OIG report expresses concern that current BIS decined export license requirements
are based on a foreign national’s most recent cilizenship or permanent residency,
According to the GIG, this policy allows foreign nationals originally from countrizs of
concern to obiain access to controlled dual-use technology without seratiny if they
maintain current citizenship or permanent resident status 1o a couniry to which the export
of the technology would not require a heeonse.

The O3 recommends that BIS amend its policy to require a deemed export Heense
applications for foreign nationals who have access o dual-ose controlled technology if
they wore borm in a country where the techunology export in guestion would require an
export cense, regardiess of their most recent eitizenship or permanent residency.

5.2 Copunents

2.2.1. The DIG recommendsation is not adeguately supported by the
{3105 own analvsis.

n reviewing the section of the OIG Report recorumending a “country of birth” approach
to deemed oxports, we are not persuaded that the OlG recommendation is related to the
analysis preceding 1t. This digjunction between analysis and recommendation may result
in part from a lack of vigor in the application of terminology. For example, the header in
the Report uses the tems “nationalities.” Then in the {irst paragraph, the Report highlighis
the situation of individuals with “dual eitizenship”™ and uses the terms “citizen,”
“permanent residents,” “country of origin,” and “a person born in.” The OIG s use of
these terms is unclear and inconsistent, and the Report does not anywhere define what the
O1G means by the term “country of origin.” Sitonlarly, in the second paray raph the
Report discusses “foreign nationals who originate” from countries of concern.”
However, 1t 15 not clear what the OIG means by the term “originate.” Finally, the Report
favorably cites the State Deparfment’s policy to consider “all curvent nationalities,” and
“dual citizenship” in addressing technical data exports.

While many of these terms have distinet legal meanings, it does not appear that the OIG
way sensitive to thetr differences. For example, under the law of many countries, there is
a distinction between nationals and cilizens. In the United States, while expressions of
“citizenship” and “nationality” are often nsed mterchangeably, the tevm “nitizen” s, as a
rule, employved to designate persons endowed with full political and personal rights
within the United States, while some persons - such as subjeels of territories and
possessions which are not among the states forming the Union - are described as
“nationala.” “Nationals” owe allegiance o the United States, but do uot possess full
sights of citizenship in the United States.” From the si,ﬁt‘mgm"- made in the Report, it
appears that the 03(1 intends for the BIS to adopt a policy in Hne with that of the
Departinent of State, which is deseribed as taking into account current dual citizenship
status; however, the hmi OIG recommendation, which is based on “country of birth,”
bears no relation to the Department of State, which is based on citizenship.

RSO IO
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5.2.2. The proponsal would undermine the role of natiepalitv and
pationality decisions in international law.

There are potential legal ipediments and foreign policy repercussions to implementing
the reconumendations in the OIG Report. The nationality of an individual is his‘her
guality of being a subjeet of a certain state, and 13 4 comerstione of international law,
Nationality has ils origins in the notion of allegiance owed by the subject to his king, and
traces of that undertying notion remain.'” Nationality is the basis for mauy fundamental
principles of international law, including the right of a State to exercise diplomatic
protection, or espousal, on behalt of its nationals and the right of a national to tum to
his/her State for protection of his/her rights and property; and the obligation of a State to
prevert ,;md pumish acts or omissions that violate the customary law of war and
neutrality.” While decisions regarding nationality are generally considered 1o be wi ‘ihm
the domestic jarisdiction of a State to determine who is, and who is not, its national®,
States are :equired to adbere to standards of international law in making such
determinations.”™ As an example, it is nol permissible for a state which has deprived a
person of his‘her nationality o relmpose #s z‘xaimnahty upon that person against that
person's will, especially if he/she resides abroad.”™

Under international law, there is a duty {o recognize if\msn nationality determinations as
tong as thoy comport with these international standards.” “ Moreov cra unider international
law there is a presumption of the validity of nat